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(Revised)

GRIEVANCE IS DENIED.

Arbitrability issue: was the grievance timely filed pursuant to article 25.02? Grievant was not credited with accrued vacation while off work on workers' comp. Leave. Article 28.

The employer argued that the grievance was not timely because the grievant did not file until 80 days after he received his first check after returning to work. This check did show that vacation was not credited during the time the grievant was on workers' comp.; thus, the grievant should have been aware as of that date. The grievant received the check on April 2, 1993.

The union argued that vacation time is based on employee's state service. The union pointed to article 16.02 which states, "an employee on workers' comp. Has not experienced a break in service and shall continue to earn seniority and service credits." the union argued that this was a "continuing violation" that occurred every time the grievant was issued a paycheck.

Arbitrator Ray would not issue a bench decision on the timeliness of the grievance and requested that the parties present the merits of the grievance. The arbitrator later ruled that the grievant had reason to believe that this would be "taken care of" because of the conversations that the grievant had with office personnel and that it sometimes takes a while. The grievant relied, to his detriment, on the word of the personnel office. The arbitrator dismissed the argument of "continuing violation". The continuing failure to enter vacation leave on grievant's account was merely a consequence of the original refusal to credit him with the leave, which is the heart of the dispute.

The issue: is the grievant entitled to vacation accrual when returning from workers' comp. Benefits? Article 28.

Management pointed to the language of article 27.02 and article 29.02, which specifically provides for the accrual of personal leave and sick leave while an employee is receiving workers' comp. The parties did not include such language in the vacation leave provisions of the contract and the employer asserts that such omission was not inadvertent. The employer also argued that it's position is consistent with a long standing past practice, pointing to provisions of the oac 123:1-33-16, providing that while employees on disability leave may accrue service credit, they do not receive vacation leave benefits. The employer also argued that it is past practice to prorate the leave accrual benefit based on the actual number of hours worked in a pay period.

The union argues that the clear and unambiguous language of the contract supports their position that the grievant was entitled to accrue vacation pay while on workers' comp. Leave at a rate of 80 hours per year. The union argues that, unlike sick leave, vacation leave is a set number of weeks directly based on the employee's length of state service without regard to the number of hours he/she actually worked. Thus, while a separate contract provision was necessary to provide accrual of sick leave to employees unable to work, no such contract provision was necessary to provide for accrual of vacation leave. In the union's view, the contract clearly provides that a full-time employee with 3 years of service is entitled to 3.1 hours of vacation per pay period whether they worked 80 hours or 30 hours.

Decision: the arbitrator believes that the use of specific entitlement language in provision dealing with sick leave and personal leave in light of uncontested past practice of not extending vacation leave indicates that they have never agreed to vacation leave accrual for persons on workers' comp. The arbitrator finds that the contract does not promise vacation accrual to employees on workers' comp., nor does it define "state service". The grievance is denied.
