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AWARD NO: 0971 (DRAFT)

The grievance is modified.

The grievant, a Trooper for the Patrol, was given a 30-day suspensin for conduct unbecoming an officer in which the grievant was arrested for operating a motor vehicle under the influence of alcohol and for having an open container of alcohol in his vehicle while off duty.

The union argued that the grievant was not "convicted" of DUI and should have not been disciplined for it. The grievant's suspension was punitive. He was only fined $35.00 for having an open container in his car, not DUI.

The state contended that the police officer who arrested the grievant believed that he had probable cause to do so based on the grievant's failure to successfully complete the sobriety test. There is no question that the grievant had been drinking and driving. The grievant was charged with conduct unbecoming an officer because he was arrested for driving under the influence and had an open container of beer in his car. He was not disciplined for being convicted of DUI. The patrol has a right to hold its employees under a higher standard because members of the patrol are charged with enforcing the traffic laws and especially with removing drunk drivers from the roads.

Arbitrator Loeb found that if there is no question that the patrol has a right to discipline its employees for off-duty conduct, there is also no question about the principles which are to be applied in determining whether or not the employee's off-duty conduct constitutes just cause so as to justify the employer's decision to discipline or discharge him. However, this arbitrator believes that the penalty which the patrol imposed was inappropriate, for two reasons: the patrol's decision to discipline was predicated on his having been charged with driving while under the influence; and in a previous suspension similar to this one, management only meted out a 10-day suspension. The suspension shall be reduced to a 20-day.

