ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0970
	OCB GRIEVANCE NUMBER:


	35-04-19930915-0003-02-12-T

	GRIEVANT NAME:
	SHISLER, PAULA

	UNION:
	1199

	DEPARTMENT:
	YOUTH SERVICES

	ARBITRATOR:


	STEIN, ROBERT

	MANAGEMENT ADVOCATE:
	WISE, COLLEEN

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	3/15/1994

	DECISION DATE:
	5/16/1994

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0970


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	YOUTH SERVICES

	UNION:
	1199

	ARBITRATOR:
	STEIN, ROBERT

	STATE ADVOCATE:
	WISE, COLLEEN

	UNION ADVOCATE:
	

	BNA CODES:
	93.241
	Access To Information

	
	118.6465
	Relationship-Inmate

	
	118.6521
	Insubordination

	
	93.01
	Grievance Procedure


AWARD NO: 0970 

GRIEVANCE WAS DENIED.

Grievant, a Social Worker, was removed from her position for insubordination, unauthorized correspondence, and unauthorized contact with a youth.

There were two issues:

1.) Was it a violation of the contract to have a witness testify at arbitration who was not present at the pre-disciplinary conference or at any step of the grievance process?

2.) Was the grievant removed for just cause?

The state argued that there was not contractual language which required management to physically produce all of its witnesses at the pre-disciplinary conference or at each step of the grievance procedure. The contract only requires that the loudermill decision be followed: i.e., that the employee be given notice of the charges and provided an opportunity to respond. The union was provided with every document used by management to support its charge. The union should have been aware from the initiation of the investigation that the witness was intrinsically involved in the case and it could have discussed this case with him at any time. As to the merits, the evidence and testimony clearly showed that the grievant had an emotional and sexual relationship with the youth. The grievant was told to have no further contact with youths that were not her clients. Telephone records, the content of written correspondence, and one of the telephone calls established that the relationship was personal. The grievant never denied she was involved in a sexual relationship with the youth and, by her own testimony, they were "friends".

The union argued that the spirit and intent of Article 7 is violated when management fails to produce all witnesses at every step of the grievance procedure and prevents the resolution of grievances at the earliest step possible. The exchange of information is necessary, courteous, respectful, and required by law. As to the merits, the union argued that the grievant was never given a direct order and was never warned of the potential consequences. It is common to receive written corespondence from youths. Though the grievant had fourteen telephone conversations with this youth, the conversations were all of a professional nature; the collect calls were accepted for rehabilitative benefit to the youth. The youth was not harmed by these phone calls.

Arbitrator stein recognized that section 7.06 creates an obligation of intent to identify witnesses; however, the agreement does not obligate the parties to produce a witness at any step of the grievance procedure. The grievant was given a directive, but this was not followed up with a statement to address the consequences of non-compliance. Management did not prove insubordination. The grievant admits accepting fourteen calls. The content of one of these phone calls revealed a conversation that was clearly unprofessional. The union delegate's testimony that she would report a phone call if she received one at home supports the idea that phone calls of any nature should be reported to management. It is clear that youths send written correspondence to dys employees. However, the contents of this correspondence was outside the boundaries of a professional relationship. The telephone conversation tends to support the youth's testimony regarding sexual activity. The grievant clearly exceeded the boundaries of professional behavior. The grievant held a position of privilege, trust and responsibility. The grievant engaged in repeated and deliberate actions which breached the trust and confidence management placed in her. Her prior service and record cannot mitigate what was done.

Grievance denied.
