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The Grievance was DENIED.

The Grievant had worked for the Ohio Department of Transportation (ODOT) since June 1, 1982. He performed within the classification of Bridge Worker 1. In 1992, the position of Highway Maintenance Worker 3 (HMW3) became vacant in District 2, and the Grievant applied to be moved into the vacancy. This request was denied, but the Grievant soon learned that the worker chosen for the position was less senior by two (2) years. Upon questioning the Management, the Grievant was told that the female junior worker was "similarly situated" to him but was "demonstrably superior" due to Affirmative Action. On October 29, 1992, the Grievant filed a Grievance claiming violations of Article 17 of the Agreement.

The Union offered testimony that during Contract negotiations, the Union had intended to separate the Affirmative Action language from Article 17, dealing with promotions. The Union also argued that the Grievant had all the education and experience necessary to perform the HMW3 duties, and that the State's goals for Affirmative Action were not subject to any penalties.

The Employer argued that the female employee was better qualified for the job than the Grievant. Supervisors testified that the junior employee had experience in the HMW3 position from filling in for another employee, and that she had performed well in the role. Additionally, no women were working in the HMW3 position in District 2 prior to the promotion, and selecting a woman for the position helped further the State's important Affirmative Action goals. The Employer noted that during Contract negotiations, both sides agreed that seniority would be a factor for promotions, but that Affirmative Action could be a main factor also.

The Grievance was DENIED. The Arbitrator found the language in the Contract to be clear and unambiguous, and confirmed that Affirmative Action could trump seniority in considering Article 17 promotions between two similarly qualified job candidates. Following this ruling, the female junior employee was "demonstrably superior" to the equally qualified Grievant, and properly received the HMW3 position.
