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Award no: 0957 

Grievance is granted.

Introduction:

The arbitrator was advised by the Director of OCB that the grievance was frivolous and management would not appear at the hearing. The arbitrator informed the Director of OCB that it was for the arbitrator to determine whether or not this grievance had merit or was, as the state viewed it to be, frivolous. The arbitrator and the union appeared as scheduled and, in fact, no representative from the state was present at the hearing. No evidence or testimony came from the state in support of its actions. The proceedings of the parties are conducted under the rules of the American Arbitration Association. Rule 27 provides that a hearing may be conducted in the absence of a party and that the arbitrator shall require that party to submit evidence as may be required for the making of an award. According to this directive, the arbitrator reconvened the hearing, under strenuous and cogent objections of the union, and permitted the state to introduce testimony and evidence on their behalf.

Issue:

Did management violate the contract by denying the grievant's vacation request.

Union's arguments:

The union contended that the grievant had taken vacation at about the same time in three of the previous four years without any problem. The grievant had arranged for colleagues to cover for his absence. No reason existed for the denial. The concept of mutuallity referenced in section 34.04 (1) required provision of a "reason" why a vacation request is denied, and the employer did not provide one. Section 34.04 (3) requires the employer to notify an applicant within 2 weeks of the submission, and management notified the grievant 4 weeks after the date the request was made.

State's arguments"

1. The issue in arbitration is not a contractual grievance in the true sense of the word. The issue being raised is a complaint about the way a contract article works.

2. The employee had no mutual understanding or agreement that the days off would be granted. There is no long standing practice which should be considered as a reason for granting the complaint.

3. There are no time violations of contractual provisions which should impact on any decision in this matter.

The vacation time sought by the grievant was during the primitive weapon deer hunting season, a busy time for the department.

Arbitrator's award:

In this situation it is not necessary that the arbitrator determine whether or not the state is required to provide a reason for denying the requested vacation. That is because the state has violated section 37.04 (3) of the contract. It notified the grievant of its decision to deny his vacation more than 2 weeks late.
