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The Grievance was DENIED.

The OCSEA/AFSCME and the Department of Mental Retardation and Developmental Disabilities submitted the following issue for arbitration: Does the Employer have to include vacation leave, sick leave, personal leave or compensatory time in calculating the 1500 hours that a part-time employee must accumulate to be eligible for disability benefits?

The Union argued that there was a "latent ambiguity" in the Contract concerning the 1500-hour requirement for disability benefits. The Union believed that "hours worked" should have been construed to mean the same as "active pay time," which would include paid leave in calculating the 1500 hours. The Agreement, either through contractual definition or through past practice, included approved leave time in the calculation of "hours worked." The Union characterized the Employer's position as inconsistent, unreasonable, and not equitable by preventing numerous part-time employees from receiving disability leave.

The Employer argued that the Contract language was clear and unambiguous. Prior to the 1992 Agreement, part-time employees had no disability leave benefits. The Employer emphasized the significance of the words "have worked," and pointed out that the Union could have specifically bargained for such a benefit. The Union should not be able to obtain through arbitration what it could not through bargaining.

The Grievance was DENIED. The Arbitrator found the language of Article 35 to be clear and unambiguous. The evidence did not support the assertion that past practice would allow the inclusion of paid leave time in calculating the 1500-hour requirement. To grant the Union's request would have been to change the Agreement, and the Arbitrator recognized that she did not have the power to do so. 
