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Award no: 0952

Grievance is denied in part and sustained in part.

The grievant is to be restored to her former position effective with the date of receipt of this award. She is to be paid all straight time wages she would have received less payment for thirty (30) calendar days which shall be considered a 30-day suspension.

The grievant was removed from her position as a driver's license examiner after she received a 90-day suspension of her driver's license from the Bureau of Motor Vehicles for not having the requisite automobile insurance. This failure to carry auto insurance was discovered when the grievant was involved in an auto accident on December 17, 1992. The 90-day suspension of her license commenced on July 13, 1993.

The state argued that the grievant was removed because a driver's license was required in order for her to perform her duties as a driver's license examiner, and that she would be unable to do so for a period of ninety (90) days from the July 13, 1993 date.

The union asserted that the action of the state must be overturned because the discipline cited the Ohio Revised Code Section 124.34 rather than the contract. The arbitrator references Arbitrator Anna Smith in case no. 02-03-910805-0207-02-05 which stated that citation of code did not usurp the agreement and indicated agreement with ms. Smith's decision.

The union argued that administering the actual driving test is one of many tasks performed by the grievant. These tasks include interviewing applicants, inspecting vehicles, administering written tests and general office responsibilities. The union argued that these tasks could have been performed by the grievant and that at least two of her colleagues would have traded duties with her in order that she could have continued performing at least these portions of her job. The union admits that the grievant erred in not carrying auto insurance but that the penalty of removal is too great.

The arbitrator notes that the record indicates the grievant is otherwise a good employee and that there was no active discipline in her file. Her offense had a direct effect upon some, but not all, of her daily tasks, and her inability to carry out this portion of her tasks was temporary. The arbitrator did not feel that this significantly compromised the functioning of the driver's exam station to which she was assigned. Accordingly, the arbitrator felt her action did not provide sufficient basis for the discharge imposed by the state and modified the grievance.
