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Award: 0951 

Grievance is granted.

The grievant was removed for allegedly striking a client with the client's shoe. The grievant was a therapeutic program worker and employed by the Warrensville Developmental Center at the time of the incident, March 30, 1993. The grievant was a thirteen year employee with a past disciplinary record of attendance related issues. The grievant's past performance evaluations stated that he was an above average employee in his ability to deal with demanding situations in his performance of direct care.

The client involved in the incident, "k", is diagnosed with "schizo-affective disorder". His profile states that client "k" does not like his personal space invaded and will hit and kick if he feels someone is too close. Client "k" has also been described as dangerous to himself and others. He previously had seriously bitten another staff member.

On the day in question, the grievant was assigned a one-on-one assignment with client "k". The grievant attempted to give "k" water every half hour, as was prescribed by the attending physician. Client "k" hit the cup in the grievant's hand and spilled the water. The grievant gave the client "verbal prompts" to calm down. Client "k" temporarily calmed down. The grievant then asked the client if he wished to leave. The client grabbed his coat and began running for the residence. Again, the grievant gave him a "verbal prompt" and the client slowed down.

According to the grievant, the client sat on his bed with his coat on. The grievant told the client to take his coat off and received no reaction. The grievant again, with a stern voice, said "take off your coat 'k'". According to the grievant the client took off his shoe and started hitting the grievant with the shoe and kicking at the same time. The grievant then grabbed the shoe from the client and realized there was someone else in the room, his supervisor. The supervisor stated to the grievant "we can't have that here." the supervisor also stated the grievant hit the client "with all possible force."

A nurse was called to examine the patient and found no bruises or other injuries. The supervisor claims that the bruises would have been hard to find because the client suffered from a skin disease that would obscure the bruises.

Arbitrator Rivera said that both stories are plausible. However, Arbitrator Rivera found the testimony that the grievant struck the client with all possible force to be an unexplainable statement when no bruise of any sort appeared. Also, given the client's profile and immediate prior behavior, the grievant's testimony seemed plausible. The plausibility of the story along with the grievant's long record of successful work with violent and aggressive persons lead Arbitrator Rivera to the conclusion that the employer did not prove just cause for termination for abuse.
