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AWARD NO: 0941 

The Grievant was denied the opportunity to work a four day/ten hour per day schedule in place of his usual five day/eight hour per day schedule. The Grievant was forced to work four days/nine hours per day and take 4 hours of leave per week. The Union sought to recover the leave balances for the time period. the Employer argued that if an operational need cannot be met because of the Grievant's flexible schedule then the Employer has a rebuttable presumption in their favor which must be overcome with evidence that the schedule does not hamper the operaitonal needs.

The Arbitrator held that the Employer is required, by the Agreement, to consider flexible work schedules upon request from the Union and employees. The Arbitrator also felt that the bargaining history and the contract language support the Employer's rebuttable presumption theory. The Employer has the burden of proof that the schedule will hamper its operation needs. Once this burden has been met, it switches to the Union. The Union must then prove with clear and convincing evidence that the Employer's decision is erroneous or in bad faith. In this case the Employer failed to show that the decision to deny the flexible schedule was based on an operational needs requirement. There was no evidence that problems occurred concerning staffing and productivity during the time that the grievant was working an approved flexible schedule (four days/nine hours per day and 4 hours of leave time). While the Arbitrator felt that the Employer violated the Agreement, he did not fully sustain the Union's remedy request because he felt the Grievant could have worked his original schedule and filed a grievance.
