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AWARD NO: 0924

The Grievant was removed from his position as a Civil Rights Investigator following three separate incidents in which the Grievant was absent without leave. The Union argued that there was no full and fair investigation into the charges and that there was disparate treatment because the Grievant was not given an opportunity to enter into a second EAP agreement. The Union also argued that the State violated the Americans with Disabilities Act by not granting the Grievant accommodation for his alcohol abuse problem.

The Arbitrator felt that the Grievant's testimony was self-serving and lacked credibility. The Union failed to present any substantial evidence in regards to the State not conducting a full and fair investigation. The Arbitrator also disagreed that disparate treatment occurred in a situation in which a female employee was given a second EAP agreement opportunity because the Union failed to show that the female employee was similarly situated. The Arbitrator disagreed with the Union's claim that the Americans with Disabilities Act was violated because the Act calls for reasonable accommodation, not accommodation to all the Employee's requests. The Arbitrator felt that the State's accommodation for the Grievant was reasonable. The Arbitrator felt the Grievant was guilty of missing work without approved leave. Taking into consideration the Grievant's past record of attendance related problems, the Arbitrator felt that the discipline was progressive and commensurate.
