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Award No. 0911 

Due to the untimely filing of the grievance, the Arbitrator ruled the grievance as not arbitrable.

Arbitrator stated that "it is well established in arbitration that the failure to raise the timeliness issue prior to the arbitration hearing does not result in waiving the argument.

Grievance found not arbitrable.

The Grievant was a Meat Inspector with the Department of Agriculture. In June of 1990, the Grievant went off work due to a work-related injury. While waiting for Workers' Compensation benefits, the Grievant requested to use vacation time. The Employer refused to grant him vacation and told the Grievant he had to use sick leave. The Grievant began using sick leave until July 12, 1990 when his Workers' Compensation benefits started.

On July 10, 1991, the Grievant filed a grievance regarding the denial of vacation and having to use his sick leave. The Employer argued that the grievance is untimely (Section 25.02). The Employer further claimed that the Arbitrator cannot hold that the grievance is arbitrable because he would be adding to, subtracting from, or modifying the Agreement in violation of Section 25.03. The Employer stated that the arbitrability issue should be decided prior to considering the merits of the case. The Union stated that the grievance should be held to be arbitrable. The Union argued that the State waived its' right to protest the timeliness of the grievance by not raising the issue prior to the arbitration hearing. The Union contends that the Grievant initiated his grievance as soon as he discovered that his rights under the contract were violated.

Findings: The Arbitrator ruled NOT ARBITRABLE due to the untimely filing of the grievance. The Arbitrator disagreed with the Union's argument stating that it is not a case of the State deliberately failing to raise timeliness with the intent of surprising the Union at the arbitration hearing. It is clear that the State did not notice the fact that the grievance was filed appriximately one (1) year after the fact. The Arbitrator stated that "failure to raise the timeliness issue prior to the arbitration hearing does not result in waiving the argument."
