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AWARD NO: 0908 

Article 39: The Employer and the Union disagree over both the burden of going forward and the burden of proof with regard to arbitrations that involve the interpretation of Article 39.

The Arbitrator ruled that the burden shifts throughout the course of the proceeding. The Union must first show that the work being subcontracted out was work that would "normally" be done by bargaining unit employees. Then the Employer must show that its decision to contract out was rationally based on greater economy, efficiency, benefits, or other related factors. Once the Employer has shown this, the Union must then show by using clear and convincing evidence that the decision was erroenous or based in bad faith or not in the public interest. The Arbitrator felt that the Union should use clear and convincing evidence because under Article 5, Management Rights, the Employer retains the right to manage its workforce so the presumption is with the Employer.
