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AWARD NO: 0983 

THE GRIEVANCE WAS DENIED.

The union claimed the grievant was removed without just cause.

The undisputed facts of the case are that the grievant was a six year employee of the Massillon Psychiatric Center where she worked as a Theraputic Program Worker (TPW). She was assigned to the 3:00 to 11:00 shift in c-2, a building that houses approximately 128 acute, chronic psychiatric patients and 69 staff (on the grievant's shift). These patients require one-on-one supervision and polic escort to leave the ward under "normal" circumstances. On October 26, 1993 a bomb threat was called in to the center, and the center followed it's "code brown" (i.e., bomb threat) procedures. Immediately following the bomb threat of October 26, a "trap", which identifies the origin but not the content of an incoming call, was placed on all calls to the center. On November 1, 1993, a day off for the grievant, a bomb threat called in to C-2 was later identified by Ameritech through the "trap" to have originated at the grievant's home at approximately 10:43 p.m. as a result of the bomb threat, "code brown" procedures were again implemented for building C-2; the staff had to evacuate all of the patients which they accomplished without incident, injury, or escape. Upon her arrival at work on November 2, the grievant was given a criminal investigatory interview by the state patrol. She eventually acknowledged that she was the only one at her home that evening, and that she "probably, maybe" made the calls (a call subsequent to the bomb threat which identified the bomb threat as a hoax was also traced to the grievant's home phone via the "trap"). The union presented clerk of court receipts which showed that the grievant paid fines for charges of "inducing panic" and "making false alarm" (both charges are 1st degree misdemeanors). Also on November 2 the agency conducted an administrative investigation including an interview with and a statement from the grievant.

The state argued that just cause for discipline was proven through a thorough investigation which left no doubt that the grievant had made the bomb threat.  They pointed to the fact that the criminal investigation led to her conviction. They argued that termination was commensurate for such an egregious offense. It was nothing short of miraculous that no patients or staff were injured and that there were no escapes given that it was impossible to provide the supervision C-2 patients are required to have. The state countered union arguments that circumstances (which will be discused in the next paragraph) both before and after the incident should serve to mitigate the discipline. The state also rebutted testimony from a therapist who claimed that the center would not return her calls and letters regarding the grievant's post-incident eap treatments. The state also identified revenge for alleged bad treatment the grievant had received from "regular" employees in C-2 as a motive for the bomb threat.

The union did not dispute the fact that the "trap" traced the calls to the grievant's home. Rather, they concentrated their efforts on convincing the arbitrator that due process considerations and pre- and post-discharge factors should serve to mitigate, if not recind, the termination. For example, they claimed that the grievant was not given her miranda rights; she was not offered union representation at the investigatory interview; she signed her statement due to intimidation and coercion; in her seven years of employment she has had an "excellent" work record; she acknowledged an alcohol problem immediately after the incident, and she sought assistance through aa and eap counceling; her counselor deemed that she has a reasonable expectation of rehabilitation, and is not a threat to society or to her workplace.

Arbitrator Bowers found the facts to be pursuasive that the grievant committed the offense, and that her pre- and post-discharge conduct did not carry enough weight to warrant mitigation. She pointed out that all of her self-help initiatives came after, and as a result of, her termination. Neither party has asked the osp witness if he had given miranda rights, but court records showed the arbitrator that the grievant's counsel had not raised that defense in the criminal proceedings; therefore, she found that argument not credible in this forum. As to the dispute over whether or not she was offered union representation, the arbitrator found the investigator (a bu member with nothing to gain or lose) to be credible. She found that article 24.09 is permissive, and that management has the discretion to enter into eap agreements in lieu of discipline, but is not obligated to do so. Finally, she argued that, in general, personal problems such as those raised by the grievant should not be a bar against discipline properly imposed for legitimate reasons.
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The grievance was GRANTED.

At issue was the Employer's denial of disability benefits to the Grievant from the period of August 16, 1991 until October 15, 1991. The Grievant had been employed as a dispatcher with the Ironton Highway Patrol Post for over twenty (20) years when she began to suffer pain in her wrists and hands. The Grievant was diagnosed with bilateral carpal tunnel syndrome and had operations on both wrists in May and June of 1991. Disability benefits were granted to the Grievant until August 16, 1991 but her doctor did not release her to return to work until October 15, 1991. The Employer denied disability benefits to the Grievant from August 16 through October 14, 1991. The Employer did not allow the Grievant to return to work until she had a doctor's release.

The Union argued that the Grievant's pain and discomfort was such that she could not perform her work duties without the surgery. Although the surgery was necessary, the Grievant's recovery was complicated by the fact that the surgeries were performed on each wrist within a short period of time, resulting in a longer healing period than would otherwise have been the case.  The Grievant could not write or type, but she purchased a typewriter to begin practicing so that she could return to work as soon as possible. 

The Employer argued that the Grievant was given the maximum standard recovery period of disability leave for her medical condition. The burden of proof and obligation to supply medical documentation was on the employee if she wished to extend her disability leave benefits. The evidence presented by the Grievant was insufficient to extend the benefits, and a third party medical review stated that there was no objective evidence to warrant extending the disability benefits for the period in question. A hearing examiner at a Section 119 hearing upheld this decision.

The grievance was GRANTED. The Arbitrator first noted that the third party medical reviewer never examined the Grievant, but only reviewed the medical records of the Grievant's treating physician. The Arbitrator held that there only needed to be a determination that the employee was incapable of performing the duties of her position in order to extend disability benefits.  The Grievant continued to suffer pain and discomfort even after returning to work and could not adequately perform her job duties. The Grievant's testimony was credible and there was no evidence to suggest that she was not accurately reporting her pain and discomfort. The grievance was GRANTED and the Arbitrator ordered disability benefits to be paid to the Grievant for the period from August 16, 1991 through October 14, 1991.
