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Arb Award #0884 

Grievance MODIFIED.  The Grievant was removed for dishonesty and failure to cooperate in an official investigation following an incident in which the Grievant claims to have been injured while participating in self-defense training. The Grievant was seen bowling several times thereafter but lied about bowing when questioned by superiors and a doctor.

This is a removal case. The Grievant was injured while practicing handcuffing techniques in a training session. She complained of pain in her neck and left shoulder. After a trip to the hospital emergency room, the Grievant was advised to see her own doctor if the pain did not subside. The Grievant told the hospital nurse while in the arm sling that she needed to hurry since she had a regular bowling engagement that night. The Grievant went to her own doctor who indicated that she should remain off work and be treated by a physical therapist. While the Grievant remained off work, she was seen bowling on two or more occasions. The Grievant bowled with her right arm. Once the Grievant was observed bowling seven frames and did not appear to be in pain or having any problems using her neck, arm or shoulder.

The State conducted an investigatory interview and emphasized that the Grievant should be truthful and if she was not she would be subject to discipline. The Grievant answered questions about her injury. she replied that she was a "couch potato" and she may have watched friends bowl. After several cautions about dishonesty, the Grievant admitted that she perhaps bowled one game herself. The Grievant was sent to a State doctor for examination and she again said that she did not bowl. The State removed the Grievant for dishonesty and failure to cooperate in an official investigation. The Grievant even went so far as to enlist others in her cover up. She said to other employees who saw her bowl, "You didn't see me her tonight, Okay?"

The Union argued that the Grievant should not have been charged with dishonesty. Her medical claim was valid; the Industrial Commission even awarded the Grievant compensation. Perhaps the Grievant did use bad judgment in bowling, but she quit when she learned she would be off work for a period of time. The only reason the Grievant lied was that she was afraid of losing her benefits. The Grievant did ultimately admit in both the investigatory interview and the pre-disciplinary hearng that she had bowled. The Grievant did not know the charges against her which violated her Weingarten rights. The Union also argued that the discipline was not progressive.

The Arbitrator found that even though the Grievant bowls with her right arm, it might cause some strain to her left shoulder and/or neck. The Grievant also failed to wear a sling on her left arm while bowling. The Arbitrator found that indeed the Gievant had lied, but that removal was not justified. The Grievant is to be reinstated with seniority, but without back pay. The Grievant's own dishonesty prevented the State from resolving the issue earlier.
