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Arb Award #0882 

Grievance DENIED. The Greivant was removed from his position as a Food Service Worker following a charge of sexual harassment by a female co-worker.

The Grievant was charged with sexually harassing an interim Food Service Worker. On two separtate occasions, the co-worker complained of assaults from the Grievant. First, the Grievant allegedly aproached her from the rear, grabbed her left hand and placed her in an armlock. He then, according to the co-worker, pushed up against her buttocks and started to simulate intercourse, asking if she could feel his erection. The second incident involved the Grievant allegely kissing the co-worker on the lips and hugging her. There were no witnesses to either of these incidents. When these incidents were investigated, the Grievant denied anything had happened. Both employees were cautioned that they should stay away from each other and any form of horseplay would not be tolerated. The Grievant claimed that the co-worker was falsely accusing him so that she could get a permanent job. Both the Grievant and the co-worker were interim appointment types at the time of the complaint. The Employer's investigation stopped; there was no way to corroborate either employee's story.

The co-worker was later fired for an unrelated reason. She had filed criminal charges against the Grievant. The Grievant pleaded no contest to a charge of gross sexual imposition. The Employer argued that the co-worker is credible; she had no ulterior motive to lie - she was not employed with the agency any more.

The Union argued that the Employer had no more evidence of the Grievant's guilt than it had when it counseled both employees to stop the horseplay. The Greivant denied any wrongdoing.

The Arbitrator found that it was a case of credibility. The no contest plea could not be accepted as evidence of guilt. The Employer has the burden of proof in discipline cases. The Grievant and the co-worker were both credible. Since no one else saw either incident it was one person's word against another. The Employer based their decision to remove the Grievant on the no contest plea. No new evidence came to light to support the Employer's case. The Employer could not meet its burden of proof. The Grievant is to be reinstated to his former position with all back pay and benefits, less any interim earnings, unemployment compensation or any other income that may have mitigated his damages.
