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Arb Award #0881 (Draft)

Grievance MODIFIED. The Grievant, a Radio Dispatcher was uspended for 20 days as the result of an open container arrest. The Grievnt ws also suspended for 5 days for violating an EAP Agreement.

The Grievant has been a Radio Dispatcher 1 since October, 1990. The disupte arises from two off duty alcholol related incidents. The first incident was when the Grievant was arrested for driving under the influence; this charge was reduced in a plea bargain to reckless operation. The Employer initially imposed a ten-day suspension, but modified this in light of an EAP Agreement. Five days of the suspension was held in abeyance while the Grievant was to seek EAP assistance for alcohol-related, unacceptable behavior.

Twenty days after the Grievant was first arrested, another complaint was filed. The Grievant had allegedly assaulted a female aquaintance and damaged her apartment. Shortly after the alleged assault incident, the Grievant was cited for possessing an open container of alcoholic beverage in a motor vehicle. The Grievant forfeited a fifty dollar bond. The driver of the vehicle was charged with driving under the influence. The Grievant was suspended for twenty days for the second incident and the five days previously held in abeyance were imposed.

The State argued the Highway Patrol employees, including dispatchers, are held to a higher standard of conduct. The State pointed to a recent Ohio Supreme Court case, Warrensville Heights v. Jennings, that affirmed that dispatchers would be held to same high standard as sworn officers, even if the misconduct was off duty. One of the main goals of the Highway Patrol is to remove drunk drivers from the highways. A great deal of the Patrol's resources is spent in attempting to dissade or incarcerate drunk drivers. Both incidents deal with alcohol related misconduct and the Grievant was on notice that he would receive, not only the five day suspension held in abeyance, but also a major suspension for future alcohol related misconduct.

The Union argued that the suspensions were too severe. The EAP agreement did not negate the Employer's responsibility to prove a nexus between the off duty misconduct and the Grievant's work responsibilities. The open container charge is a minor misdemeanor; there is no connection between that charge and the Grievant's on duty performance. The State's reliance on Warrensville is in error. That case can easily be distinguished. It dealt with a review of the unemployment compensation board's application of the just cause standard. The just cause standard applicable in an unemployment compensation hearing cannot be equated with the just cause standard contained in Section 18.09 and 19.01 of the Agreement. That case also involved insubordination while on duty. The twenty-five day suspension should be converted into calendar days because this would include a number of non-working days. The similar incidents clause of the EAP is also in dispute. The Grievant was not driving under the influence or reckless in his operation of a motor vehicle.

The Arbitrator found thatt the second open container incident did warant discipline, but the discipline imposed was too severe. The twenty day suspension is modified to a fifteen working day suspension. The Union's argument that the Agreement calls for calendar days was not substantiated. The modification will be reflected inthe Grievant's personnel file: the twenty day suspension will be removed and a fifteen day suspension put in its place. The Standards for off duty conduct among Troopers and Dispatchers is not relevant in this case. Off duty misconduct may result in discipline as long as just cause is established. The nexus between the off duty misconduct and the Grievant's position was established. One of the Employer's primary missions is to stop illegal alcohol related misconduct. The Grievant's off duty misconduct may spill over onto his daily work activities. The imposition of the five days held in abeyance is upheld. Even though the open container violation cannot be readily equated to the initial charge of DUI or the plea to reckless operation, the EAP agreement does not call for an equivalent violation. Any alcohol related misconduct can serve as the triggering event.
