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Arb Award # 880 

Grievance DENIED. The Grievant, A Highway Patrolman was removed following a complaint from a female suspect based upon an illegal strip search.

The Employer asserts that the Grievant, a Highway Patrolman of six months, stopped a speeding car. There were two occupants in the car, a male driver and a female passenger. The Grievant saw the two moving around in the car quite a bit before he pulled the car over and was suspicious. The Grievant shined his flashlight in the cr, but did not look under the seats. Both occupants of the car indicated to the Grievant that they had to urinate. The Grievant asked both if they had any weapons. The driver said he had a knife.  The Grievant did not take the knife or even pat down the driver before allowing him to go down to the embankment to relieve himself. While the driver was out of sight, the Grievant took the female passenger to the rear of the cruiser. The Grievant pulled the passenger's pants, which he characterized as "skin tight", and underpants away from her body and shone his flashlight into her pants. The Grievant, claiming to see a suspicious lump over the woman's left breast, asked if she had anything in her shirt pocket. In reply, the woman pulled out a piece of paper. Not satisfied with this, the Grievant asked the passenger to see inside her bra. Believing that she had no alternative, she complied and exposed the inside of the bra while covering her breast with her hand. The Grievant told the woman to remove her hand and she did as she was told. The woman was then allowed to go down the embankment to relieve herself. The driver was issued a citation. The female passenger, when the car was driving away, blurted out what the Greivant had done to her. The driver, who was her boyfriend, wanted to go back and confront the Grievant, but did not based on the pleas of his girfriend. The woman did file a complaint. During the Patrol's investigation, the Grievant initially denied any wrongdoing. He later admitted that he had searched the female as described in the facts above.

The Union did not deny the incident, but argued that the Grievant was not experienced and had been criticized previously for not adequately searching a female traffic offender. The manner of the search was a mistake, but it was not malicious. This is the Grievnt's first offense and removal is not progressive. The Grievant should not be discharged and deserves a second chance. The State, in contrast, insisted that there is no justification for the Grievant's action.

The Arbitrator found that the Grievant did commit the egregious search of the female passenger. This does not end the Arbitrator's review, since the discipline must be for "just cause". The Arbitrator is obligated to find whether the level of discipline is appropriate for the violation. The Union's lack of progressive discipline is misplaced. Section 19.05 declares that in certain circumstances the Employer may deviate from the progressive discipline system when the offense is egregious. The Grievant's actions were totally and utterly unjustified. His disregard for common sense and proper police procedures indicate he cannot continue as a member of the Highway Patrol. Grievance denied.
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Arb Award #0888  

Grievance is DENIED. The Grievant was removed after an altercation with another employee. The Union alleged disparate treatment and a procedural violation of 24.05 (45 day rule).

The Grievant was removed for first threatening and later assaulting a co-worker. The Arbitrator found that although there were differences in the testimony of witnesses, the Grievant did attack the co-worker. The Grievant was not the victim in the altercation. The State argued that a planned vicious attack on a co-worker is grounds for removal.

First, the Union raised the claim of disparate treatment. Other employees were allegedly not disciplined as severely for fighting incidents. The Arbitrator dismissed this claim because most of the statements were hearsay and the only examples the Union could document were not similarly situated. In the other situations, the employees did not have prior discipline - the Grievant previously received a six-day suspension. The other examples also did not include employees that threatened and repeatedly assaulted a co-worker.

The Union also argued that the Employer, by not allowing the Grievant to enter the EAP Program, discriminated against the Grievant. The Arbitrator found that the Employer is not obligated to offer a last chance EAP as long as the decision to not offer EAO is not made arbitrarily, capriciously or discriminatorily. The Arbitrator found that the decisison to remove the Grievant without an EAP was not arbitrary, capricious or discriminatory.

Another Union defense that was not substantiated was the facility had a policy of not removing an employee while on or awaiting disability. The Union could not prove a past practice with regards to discipline and disability. The last Union argument was that the removal should be set aside because the Grievant had not been timely notified of Management's decision. The Grievant did not receive the first Order of Removal since his apartment number was not included on the address. By the Grievant's own admission, he did receive another Order of Removal within the contractual timelines. For all the above reasons, the Grievance was denied.
