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Arb Award 0870 

The Grievance was DENIED.

The issue was whether the new language of Section 26.02, Report-In and Commutation Time, of the collective bargaining agreement was violated when the portal-to-portal pay for Load Limit Inspectors LLI's), Motor Vehicle Inspectors (MVI's), and Resident Troopers (RT's) was terminated.

The Union argued that compensation for these Troopers is an established past practice and the new language of Section 26.02 does not apply. These Troopers do not have a designated work site, headquarters, or report-in location and should be paid on a portal-to-portal basis as always. The negotiations for changing the language of 26.02 did not include the LLI's, MVI's, or RT's; as they were not mentioned, they should be excluded.

The Employer asserted that LLI's, MVI's and RT's were included in the prior language and are included in the newly negotiated language of 26.02. The prior language specifically provided for portal-to-portal pay; it was not a past practice. The new agreement does not provide for portal-to-portal pay. The contract language was changed to specifically avoid portal-to-portal pay. The Union negotiated a specific exception for court appearances; therefore, a specific exception for LLI's, MVI's and RT's could have been negotiated but was not.

Arbitrator Goldberg found that parole evidence should be resorted to only when ambiguities exist from a plain reading of the language. Before determining whether or not a past practice existed, both the old and new contract language must be examined to determine whether or not the practice was included within the contract. The language of 26.02 is clear in both agreements that all employees shall be at their report-in location, work site, or headquarters promptly at their shift starting time. Under the prior contract language, LLI's, MVI's and RT's were not required to report to their post at either the beginning or end of their shift; they were paid from the time they left their residence until the time they returned. Under the new language, the LLI's, MVI's and RT's are required to be at their actual work location, or non-fixed work site, each day at the starting time. LLI's, MVI's and RT's are "employees" within the meaning of that term in Section 26.02. The term "actual work location" includes the post to which these employees are assigned for administrative purposes, notwithstanding that they are not required to report to the post at the start of their shift or at the end of the shift. The Employer appears to be within its management rights to redefine the actual work location for these particular employees as their assigned post pursuant to Article IV, The Management Rights Clause.
