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Arb Award #0867 

The Grievance was DENIED. Grievant, a Hospital Aide with five years of service, was terminated for patient abuse and neglect of duty.

The Employer's witness to the client abuse, a Nurse, testifies that she heard Grievant swear at a client and then observed him shove and hit the client repeatedly. The Nurse verbally reported the incident and an incident report was written the next day. Even if proper procedure was not followed in reporting the incident, Grievant still physically and verbally abused a patient. The Nurse had a clear view of the incident and had no reason to lie. Grievant is also guilty of neglect of duty. A superviosr arrived on the unit and found only one Hospital Aide. Grievant had not been given permission to take his break; even if he had been given permission to go on break, Grievant was gone for 40 to 45 minutes. The Union's witnesses were not credible. Documents and logs show that the Police Officer who testified was not in the location where she testified she was located. The other witness was the Hospital Aide who had been left alone; her tetimony is different from the other witnesses and conflicts even with her own testimony about where she was located throughout the evening. 

The Union asserted that the State had not met its burden of establishing just cause. The only witness to the patient abuse is the Nurse and she did not follow the proper procedures in reporting the incident. The Nurse is the one who is guilty of neglect of duty. The charge of patient abuse grew out of a personal disagreement between the Grievant and the Nurse. In prior arbitration decisions, failure to provide an incident report has been fatal to the State's case. The State is using documents that the Union has never before seen in order to discredit the Police Officer's testimony regarding her whereabouts on the evening Grievant took a long break. The reason Grievant took his break at an unscheduled time is due to the problem of understaffing.

Arbitrator Nelson's decision was based on the credibility of the witnesses. The Nurse was very credible. She was clear, confident, and unhesitating in her testimony; she was also in the physical position to see the entire incident. She had no motive to lie.

The alleged personal disagreements between the Nurse and Grievant were not explained and Grievant testified that he was friendly with her. Grievant clearly had a motive to deny accusations of client abuse. The other Hospital Aide who testified on Grievant's behalf had conflicting testimony and a motive to lie for Grievant. The Police Officer testified that she did not see any abuse, but that does not mean that no abuse took place. The logs reporting where the Police Officer had been were in conflict with her testimony and that lessens her credibility. Also, she did not come forward to testify until the mediation. The Union did show that any procedural lapses prejudiced Grievant's case. However, the State should have honored the Union' request for the incident report, regardless of whether or not the removal was based upon an independent investigation. The Union still had the statements of all relevant parties. "The refusal of the State to provide the incident report in the instant case compared to the seriousness of the patient abuse does not justify sustaining the grievance." Once an arbitrator finds client abuse has been committed, he cannot modify the termination. The termination is upheld on the charge of client abuse alone. It is not necessry to discuss the charge of neglect of duty.
