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Related case: 23-12-911218-0292 Files Merged  AWARD NO: 0859 (DRAFT)

The grievance was denied. Recker and Fraker are entitled to the difference in pay that they would have received as a Psychiatric/MR Nurse Coordinator and which they received as a Psychiatric/MR Nurse from the date of the layoff until the date that they declined recall to their former position.

This contractual dispute concerns whether management violated Article 29, LAYOFFS, when it laid of employees in a classification series who had more seniority than other employees, in the same classification series, who were retained.

The Union's position was that Article 29 is clear and unambiguous. The employer must layoff the most junior employees in a classification series, not in a classification. Laid off employees then have a right to bump employees at a worksite within their bumping jurisdiction; jurisdiction is not limited to the same worksite.

The State contended that Article 29 is ambiguouss; therefore, parol evidence concerning the bargaining history of the parties is needed to determine the intent of the parties. The bargaining history shows that the parties agreed there would only be one bump within the institution or worksite. Then there would be an additional bump within the jurisdiction. In addition, grievants had a duty to mitigate damages and their refusal to be recalled should be considered in mitigation of damages. 

Arbitrator Gombert found the language to be clear. The basic and well-established rule of statutory construction in Ohio is that if the language is plain and free from ambiguity, and expresses a single definite and sensible meaning, that meaning is conclusively presumed to be the meaning which the legislature intended to convey; that statute must be interpreted literally. Article 20 clearly states that the agency must notify the Union of the classification, the number of employees and the worksites involved in a layoff. The layoff must be within an entire classification series. The most junior employee in a classification series will be the first employee to be laid off. In some circumstances, the laid off employee may bump certain employees at another worksite within their bumping jurisdiction. Article 38 states that an employee will not suffer a reduction in pay when that employee performs duties in a lower pay range that the employee's current classification. If the agency wanted the grievants to perform some, or all, of the duties within a lower classification, it could make these assignments. However, their pay could not be reduced. Article 29 only allows bumping rights at another worksite within the laid off employee's bumping jurisdiction. It does not allow bumping rights at the same worksite.

Article 5, MANAGEMENT RIGHTS, contains words of limitation. The management rights are reserved unless "modified by this agreement". The Employer did agree otherwise and modified its management rights when it agreed to the language in Article 29.

There is a duty to mitigate damages. Two of the grievants did not comply with this duty. These grievants are entitled to the difference in pay that they would have received from the date of their layoff until the date that they declined recall to their former position.
