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The Grievance was GRANTED.

Grievant had been an Ohio State Highway Patrol Trooper for sixteen (16) years. On June 11, 1991, he fell and injured his right wrist while representing the Highway Patrol in a football game at the Annual Police Olympics. The Grievant returned to work on June 22, 1991, but was denied occupational injury leave (OIL) on the basis that the injury occurred during a voluntary, off duty event. On July 14, 1991, while on duty, the Grievant stopped to assist a motorist in changing an old, worn tire. While attempting to remove the rusted lug nuts, he injured his right wrist, forearm and elbow.  Again he missed a number of days of work, returning on November 7, 1991. On July 18, 1991, Grievant had filed an application for OIL, but his request was denied. Grievant filed a Grievance dated September 3, 1991, requesting that the injury be approved as OIL.

The Union argued that the Grievant met the contractual conditions for OIL. The Union asserted that the injury occurred on duty, and that Section 46.02 of the Contract specifically stated that an injury on duty that aggravates a previous injury would be considered an independent injury. The Grievant did not return to work too soon after the first injury since he was able to perform his job duties and did so until the second injury occurred. Finally, the Union stated that it was the intent of the Contract to provide OIL in situations like this for on duty injuries.

The Employer argued that the occupational injury leave was properly denied. The Employer asserted that decisions regarding OIL were to be made by the Superintendent, and that an arbitrator did not have the authority to add or subtract from the Contract. The Union failed its burden of proof to show that the decision was unreasonable. Grievant had been having problems with the wrist just four (4) days before the second injury. The Employer also showed that Grievant had received disability at the 70% rate, which they asserted was reasonable. Grievant was injured off duty, returned to work before he was healed, and aggravated the same off duty injury while performing work duty. 

The Arbitrator GRANTED the Grievance. The Arbitrator found that the Employer's denial of OIL was unreasonable for several reasons:

1. It was not a case of gradual aggravation of an off-duty condition

2. Grievant was performing work tasks in the line of duty when he was injured

3. Grievant's initial injury had healed enough for him to return to work and perform his job duties

4. It did not appear to be a case in which Grievant was trying to malinger or avoid duty while receiving benefits

5. There was no warning, regulation, or notice indicating that persons with a previous injury wiould be denied occupational injury leave if he reinjured the same part of his body.

The Arbitrator directed the Employer to make the Grievant whole for the improper denial of OIL. 
