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Grievance was GRANTED. 

The Employer, Central Ohio Psychiatric Hospital (COPH), instituted an on-duty staffing plan in 1981 to provide complete coverage of the medical needs of residents. The plan originally provided for pay at the rate of time and one-eighth (1 1/8 T). That pay was divided 75% in cash and 25% in compensatory time. In 1992, the administration of COPH unilaterally altered the method of payment for on-duty time by reducing it to straight time. A grievance was filed in protest and was processed without resolution.

The Union contended that the Employer clearly violated the contract by unilaterally amending the system. The Union argued that the contract provided that when on-duty pay is made at various institutions that exceeds the contractually mandated level, "contracts will be offered at the current rate," which is the formula using 1 1/8 T. The Union rejected any contentions by the State that the state had made an error in the 1980's because the agreement was not changed in subsequent negotiations until 1992. Moreover, during the grievance process, a union witness claimed that a management representative told doctors to drop the grievance in exchange for the State abandoning its efforts to collect back pay. In response, the Union contended that they would never resolve a grievance in this manner and still sought an award of back pay and a directive to the State to halt such offers to employees.

According to the State, the method of payment for on-duty time at COPH represented an error and that it was corrected in 1992. The State believed that the term "current rate" in section 41.03 of the contract refers to the hourly rate earned by physicians. Furthermore, the State denied that the LRO promised the doctors that they could keep payment in error.

First, the Arbitrator held that the State's offering to abandon any effort to collect payments was clearly improper and absolutely impermissible in labor relations. Second, the Arbitrator held that the explanation offered by the State that an error was discovered was an "ex-post-facto" rationale for its action. The Arbitrator believed that the State's financial inability to pay on-duty time at the premium rate was not a justification for altering the terms of the collective bargaining agreement. There were other methods of recourse available. The Arbitrator held that the Employer must to pay at the "current rate," which was time and one eighth. The term "current rate" encompasses not only the dollar amount to be paid, but the form in which payment is to occur.
