ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0855
	OCB GRIEVANCE NUMBER:


	27-26-19920824-0335-06-10-S

	GRIEVANT NAME:
	GARDNER, WILLIAM

	UNION:
	OEA

	DEPARTMENT:
	REHAB. & CORR.

	ARBITRATOR:


	SANDVER, MARCUS

	MANAGEMENT ADVOCATE:
	BARGAR, EDITH

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	3/8/1993

	DECISION DATE:
	3/9/1993

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0855


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	REHAB. & CORR.

	UNION:
	OEA

	ARBITRATOR:
	SANDVER, MARCUS

	STATE ADVOCATE:
	BARGAR, EDITH

	UNION ADVOCATE:
	

	BNA CODES:
	118.01
	Discipline-In General

	
	118.251
	Violation Of Post Orders, Policies Or Procedures

	
	118.08
	Suspensions-In General

	
	
	


The grievance was MODIFIED.

Grievant was a teacher at the Warren Correction facility (WCI). Grievant was disciplined with a one-day suspension for an incident that occurred on March 17, 1992. Grievant also received a three-day suspension for an incident that occurred on June 11, 1992. The case involved the use of a warning device called a "man down" alarm (MDA). There was a procedure for issuing the MDA and training required to use the MDA. The MDA was not effective unless worn.  Not all employees at WCI were required to wear an MDA, in fact, only Grievant was required to wear it because he was the only male. Grievant's supervisor and other supervisors, prior to the March 17 incident, had discussed at length some of their security concerns and Grievant's attitude toward security. The Grievant testified that on March 17, while he met with his new student assistant in the classroom adjacent to his office, the MDA was locked in his office. Then Grievant testified that on June 11, he was using the restroom and had taken the MDA off. A student porter knocked on the restroom door and asked Grievant to open the supply closet for him, and he went with the student to unlock the supply closet. On his way back down the hallway, he met another employee who had found the MDA in the restroom. 

The Employer argued that Grievant had a responsibility to wear the MDA for the security of the employees and inmates in the Vocational Building. The Employer argued that Grievant "lost control" of the MDA when he left it locked in his office and when he left it in the staff restroom.

The Union argued that Grievant was not notified prior to March 17 that leaving the MDA in a locked office constituted loss of control. The Union argued that Grievant was not aware of any policies related to wearing the MDA. The Union also questioned the adequacy of the investigations of the incidents. The Union also argued that because only men were required to wear the MDA, it constituted disparate treatment for male employees. The Union claimed the penalty was not in line with the seriousness of the infraction.

The arbitrator MODIFIED the grievance. Based on the March 17 incident and the prior review of the procedures regarding the use of the MDA, the one-day suspension was justified. The incident constituted a breach of WCI security.  On June 11, Grievant took the MDA to the restroom on a day when school was not in session and not students were in the building. The arbitrator could not justify the three-day suspension for this incident. The investigation was cursory and there were no corroborating witnesses. The June 11 incident was an accident and did not warrant the level of discipline that was given. The arbitrator denied the grievance for the one-day suspension and granted the grievance for the three day suspension, reducing the punishment to a written reprimand.
