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The grievance was sustained in part and denied in part.

Grievant should be offered reinstatement within ten days of receipt of this award by the parties. Grievant must either accept or reject the offer within ten calendar days of the communication. Grievant shall not receive any back pay nor shall the receive any credit for the purpose of seniority, pension or any other service related benefit for the time in which he was discharged from the State of Ohio.

Grievant, a Social Worker, was discharged for dishonesty, incompetence and neglect of duty when it was discovered that there were discrepencies in the handling of patients' funds. In addition, there were procedural issues regarding whether Grievant was confronted with the charges against him prior to his removal; whether Grievant was given an opportunity to tell his side of the story prior to removal; and whether the offer was in accordance with the LOUDERMILL Decision.

The Union's position is that Management never explained its evidence nor put forth a case prior to the arbitration. At the pretermination hearing, Management did not present a case or any new documents; Management tried to convert the pretermination hearing into an investigation. The Union was entitled to knowledge of Management's evidence prior to the arbitration.

Grievant did not steal from anyone. In court, Grievant was found not guilty on this same case. Management did not prove its case in court and did not carry its burden of proof here. The internal audit concluded that the spending did not agree with the needs assessment forms; therefore, a discrepancy existed. No funds were identified that were converted to Grievant's use. All withdrawal requests and expenditures were found to be mathematically corret. The removal was unjust, unfair, and unequal. Management could have used progressive discipline. Grievant was not given any prior warnings or suspensions. Discharge is too severe and results in disparate treatment.

Management argued that it furnished written notice of the charges. It sufficiently explained those charges, and provided Grievant an opportunity to tell his side of the story at a meeting. Grievant chose not to speak. Management has complied with the due process rights according to the contract and LOUDERMILL.

Grievant was properly removed from his position. Over $12,00 in discrepancies were identified by the internal auditor. The patients were all in the same unit. Prior to Grievant being assigned to that unit, there was minimum activity concerning the bank account funds for that unit. After his assignment, there were substantial withdrawals which were not properly documented.

Arbitrator Gombert explained that Grievant is entitled to a pretermination hearing, but the hearing need not be elaborate. An employee is only entitled to: 1) oral or written notice of the charge against him; 2) an explanation of the employer's evidence; and 3) an opportunity to present his side of the story. Grievant received written notice of the charges against him. Included with the notice of the charges, Management sent a packet of information, including a list of witnesses and copies of documents. This material satisfies the second requirement because it gave Grievant reasonable knowledge of its available evidence. Despite receiving his information in themail, Grievant was probably aware of the evidence because there was a criminal trial six months earlier which involved many of the same facts that are involved in this arbitration. Grievant was offered an opportunity at the pretermination hearing to present his side of the story. Grievant chose to remain silent, as was his right. However, "an employee can not voluntarily remain silent and thwart the employer's disciplinary procedures by claiming that he did not get to tell his side of the story. He had the opportunity."

The standard for discipline is just cause. The standard in a criminal case is proof beyond a reasonable doubt. These are two different standards. The last sentence in Article 8, Discipline, reserves the level of discipline as being "contingent upon the type and occurrence of various offenses." The institution's work rules make it clear that if an offense occurred, it was a major offense. The record does not support the charge of dishonesty. Grievant was also charged with incompetency and neglect of duty. Incompetency results from sub-standard levels of performance; neglect of duty is a failure to complete assigned tasks established by policy or procedure. The Arbitrator determined that the Grievant's failure to properly document receipts and expenditures constitutes incompetence or neglect of duty or both. However, the Grievant's prior record and seniority as well as the accounting practice at the facitlity mitigate the penalty.
