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Grievance was denied. Union waived any right to an objection of timeliness when, at the pre-disciplinary hearing, it acknowledged Management's right to withhold discipline until after the disposition of criminal charges; the Union did not object at the time and procedural objections of this type must be raised in the first instance. "A guilty plea is and of itself evidence of the underlying factual allegations." The purpose of progressive discipline is to provide notice to an employee. . ."

Grievant was removed for immoral or indecent conduct, actions which compromise an employee's ability to carry out his duties, and actions which could discredit the employer. 

The Union argued that Grievant was denied procedural rights because Employer failed to comply with the pre-discipline procedures and to timely respond to the third step grievance hearing. Termination violated the principles of progressive discipline. The guidelines provide for discipline ranging from a warning to termination; when lesser discipline is provided for, an employer may reasonably expect that the lesser discipline will be imposed. An employee is required to be notified or warned if more stern discipline will be applied for the specified misconduct. Grievant had no discipline record for three and one-half years. There was one other employee who was convicted of a misdemeanor and that employee was not terminated.

Management showed that Section 24.05 of the contract provides that Management may decide not to discipline until after disposition of the criminal charges.  The pre-disciplinary report notes that neither Management nor Union identified any procedural errors. Objection to timeliness at this point must be waived. Grievant plead guilty to an offense involving sexual conduct with a female inmate. This directly relates to the Grievant and his ability to perform his job.

Arbitrator Goldberg found that Management was within its rights to withhold discipline until after the disposition of the criminal charges against Grievant. The Union waived any right to an objection when it acknowledged this right at the pre-disciplinary hearing. Though the step three response was untimely, the Union did not object at the time; procedural objections of this type must be raised in the first instance. There was no prejudice to the Union or to Grievant because the Union filed for arbitration before it had received the step three response. Grievant was aware of the impact of his guilty plea as opposed to a plea of no contest. The no contest plea may not be used against the accused in a civil proceeding. The Arbitrator "would not consider a no contest plea to resolve a grievance under a collective bargaining agreement. Arbitrators will normally hear the underlying facts and decide the issues de novo." Grievant, with full knowledge, entered a plea of guilty to the criminal charge and voluntarily waived his right to enter a plea of no contest. "A guilty plea is and of itself evidence of the underlying factual allegations." The Arbitrator finds that Grievant committed the acts alleged. Because of the direct relation between Grievant's misconduct and his duties and performance, Management did not abuse its discretion in termination. The purpose of progressive discipline is to provide notice to employee of discipline violations as a form of corrective management. This misconduct is so serious that the ability of Grievant to perform the duties of a Corrections Officer is irreparably impaired. Management would be exposed to continued liability in the event Grievant committed another similar violation.

