ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0829
	OCB GRIEVANCE NUMBER:


	17-00-19920706-0034-01-09-T

	GRIEVANT NAME:
	WARD, DOROTHY

	UNION:
	OCSEA

	DEPARTMENT:
	INDUSTRIAL COMM

	ARBITRATOR:


	RIVERA, RHONDA

	MANAGEMENT ADVOCATE:
	KIRSCHNER, PAUL

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	11/30/1992

	DECISION DATE:
	11/30/1992

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0829


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	INDUSTRIAL COMM

	UNION:
	OCSEA

	ARBITRATOR:
	RIVERA, RHONDA

	STATE ADVOCATE:
	KIRSCHNER, PAUL

	UNION ADVOCATE:
	

	BNA CODES:
	116.26
	Disability Leave

	
	118.6542
	Job Abandonment

	
	
	

	
	
	


AWARD: 0829 

Grievance was modified.  Removal was modified to a twenty day suspension. Grievant to be reinstated with back pay, full benefits, and seniority as of the 21st day after the overturned removal. For the next two years, if Grievant has any absence lasting longer than two days, a written doctor's certificate is required.

Grievant, a Word Processing Specialist 2, was removed for job abandonment after failing to call off work for seven working days.

Management argued that Grievant failed to call-off for seven working days. During a telephone conversation with her supervisor, Grievant said "she might be going off on disability." Grievant's supervisor told Grievant to "keep in touch." Grievant did not do this, and it was not until someone from Human Resources contacted Grievant by mail that Management knew Grievant's status. The supervisor knew Grievant had diabetes and knew Grievant had prior disability leaves, and she assumed Grievant knew how to apply. Grievant abandoned her job by not following the call-in procedure and by failing to file for disability.

The Union stated that during her telephone conversation with her supervisor, Grievant told her supervisor that she was going on disability. Grievant did not know the proper procedures for going on disability; her previous disability application had been five year prior to this one. Grievant immediately responded to the letter she received from Human Resources because she was afraid she would lose her job.

Arbitrator Rivera found that Grievant knowingly violated call-in rules and sick policy but it did not rise to the level of job abandonment. Employer had cause to discipline. Removal was not progressive because Grievant's last discipline was a one-day suspension. Removal may be commensurate if the offense was severe and serious. The test is whether the rule is reasonably related to efficient and safe operations and whether the application is "just" under the specific circumstances. In order for the application to be "just", any investigation must be fair. The Step 3 hearing officer formed personal conclusions without gathering evidence or giving Grievant a chance to rebut those conclusions. Employer's rules state that three days leave without authorization is job abandonment. Unless the individual situation is examined, removal after three days without more is simply unreasonable. It is an arbitrary cut-off time without evidence of employee's intentions. Employer's document (a letter stating she told her supervisor she was going on disability) contradicts the testimony of witnesses who stated Grievant said "she might be going on disability." Employer's presumption that Grievant knew the disability procedures was faulty because Grievant's last application for disability had been five years earlier. Employer failed to take into consideration the fact that Grievant was a competent and long-term employee (fourteen years).
