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The grievant's timely request for personal leave was denied. The issue in this case is whether section 27.04 of the agreement grants the employer any discretion in granting personal leave requests.

The union presented three main points. First, the language of Section 27.04 is clear and controlling. Under the plain meaning rule the Employer has no discretion in granting personal leave. In support of this theory the union cited Mowhawk Rubber Co., 83 LA 814, (Flannagan, 1984) and Thunderbird Hotel,69 LA 10 (Weiss, 1977). Second, a previous arbitration decision by Dworkin under the prior agreement is binding. Dworkin has already decided this issue in Arbitration Award 374. The language of Section 27.04 at the bargaining table.  The Employer should not receive a benefit from arbitration that they would not receive under the agreement. The Union's last contention is that Section 13.02 of the agreement which sets out management's rights to limit the number of EE's scheduled to be off work does not modify Section 27.04.

Management contended that arbitrator Dworkin's decision was not binding. The language of Section 13.02 changes the agreement. Section 13.02 modifies Management's discretion in granting personal leave. Management has the express right to limit the number of persons that can be scheduled off work. Mandatory personal leave would excise Section 13.02. The Union's interpretation of Section 27.04 would mean the Employer would not even have the right to maintain minimum staffing levels. In this case there were only three people, including the grievant, scheduled for work that day.

The Arbitrator decided on the bases of the plain meaning rule. Section 13.02 does not modify Section 27.04. Management's argument that Section 13.02 changes Section 27.04 is unsupported by either the bargaining history or by the language of both sections. Section 13.02 was drafted to deal with longrange planning of schedules, not personal leave. The four corners of the agreement leads to the inescapable conclussion that the language in the first sentence of sectin 27.04, "personal leave shall be granted if an employee makes the request with one day notice" is mandatory The arbitrator was careful to explain that this is an individual grievance not a class grievance. The decision is based upon the Einstant facts. The complaint was processed as an individual complaint. There was not foundation for adding a class action. 

The grievance did not deal with the question of what would happen in a "last resort" situation. A "last resort" situation is where the Employer must chose between granting personal leave and maintaining minimum staffing levels. The grievant was denied personal leave without attempts by the Employer to find other options. Some options would be voluntary overtime,mandatory overtime and requiring supervisory employees to make up any staffing deficiencies. Grievance sustained. The Employer shall cease and desist from violating the agreement by denying employee's timely request for personal leave under Section 27.04

Grievance was granted.
