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AWARD NO: 0826 (DRAFT)

This grievance deals with the dress and grooming policy adopted by Rehab & Corrections. The policy differentiated between male and female ee's. Male ee's may not wear earrings, make-up and their hair must be cut so that it does not cover the ears and is no longer than the collar. Females could wear make-up in moderation and post-type stud earrings. Another difference was that females could wear nail polish. Another section of the policy stated that loss or damage of jewelry worn during work is limited to two hundred dollars. 

There are several issues in this case. The first is whether this grievance is arbitrable. The Union had sought an injunction in the Franklin County Court of Common Pleas. Judge Guy Reece II stated that the ee's were bound by the policy "except those uniformed members expressing a sincerely held religious belief that requires them to have long hair and the Employer will not question that religious belief." Judge Reece also ruled that the order would expire with the announcement of the arbitration decision. Management argued, under Section 25.01 of the Agreement the Union forfeited the right to arbitrate by pursuing a judicial remedy. The Arbitrator never directly addressed this issue, but by deciding the case he did find the grievance arbitrable.

The next issue is what duty the Employer owed to the Union in the implementation of the grooming code. Was there a duty to formally negotiate, pursuant to Section 4117.08 (a) of the Revised Code or did the Employer just need to notify the Union and offer them the opportunity to discuss the policy under Section 44.03 of the Agreement? Management pointed out that if, as the Union claimed, the grooming policy was a mandatory subject for bargaining then the grievance should be before the SERB. Management also cited Section 43.01 of the Agreement which states that the collective bargaining Agreement concludes bargaining subject only to mutual agreement to supplement or amend the agreement. The Union backed away from the position that this was a mandatory bargaining subject and also claimed that Management stipulated that the issue was properly before the Arbitrator.

The Arbitrator agreed with Management on this point. The Employer does not have a duty to negotiate under Section 4117.08 (a) of the ORC. An Employer has the right to adopt and enforce reasonable work rules not in conflict with the Agreement. Section 44.03 of the Agreement sets out the proper obligations of the Employer. The ARbitrator also found that the Employer complied with Section 44.03. It not only notified the Union of the policy and provided a draft copy, but also met with Union representatives and incorporated a number of the Union's suggestions. 

Another requirement of Section 44.03 is that the work rules be reasonable. The Union put forth a balancing test to decide if the work rule is reasonable. The two factors should be the legitimate business requirements of the Employer and the employee's right to exercise personal freedoms. Schien body and Equipment Co., Inc. 69 LO 936-37. The work rule also must be an "appropriate means to accomplish a legitimate objective". Even the mention of concerns over sending homosexual signals through hair length were merely opinions of individual wardens. 

Despite the Union arguments, the Arbitrator found the grooming policy to be reasonable. The Arbitrator found Management's rationale understandable and convincing. Management must provide a standard of service. Uniform and conservative appearance is useful in controlling inmates. A different appearance among ee's invites attention from inmates. The grooming policy also creates a professional appearance in the public's perception. Other agencies, including the highway patrol, have similar standards. In other states grooming policies for Corrections Officers are similar. Management also supported its position with grooming policy cases where the policy was deemed reasonable. See Kelley v. Johnson, 96 SCT 1440 (1976); Lowman v. Davies, 704 F2d 1044 (1983); Rather v. Village of Peoton, 903 F2d 510 (1990). A limit on loss or damage of jewelry was also found reasonable. 

The next issue is whether the policy in distinguishing between male and female ee's constitutes sex discrimination. Under Section 2.01 of the Agreement sexual discrimination is banned. The Union asked the ARbitrator to modify the grooming policy eliminate the places where more restrictive limits are placed on ORC or Title VII of the Civil Rights Act. A Civil Right Commission case, Fink v. State of Ohio, Rehab and Corrections, 71051192 (19032) 051292; 22A 92 4584, held that sex-based distinctions are not discriminatory. Society has different standards for professional criminal justice agencies. The Arbitrator again agreed with Management's position. The policy did not constitute sex-discrimination.
