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Grievant's removal was proper as a result of statutory requirements and related case law. The employer determined that grievant was an unclassified-fudiciary, making her a per se exception to the definition of "public employee" contained in orc 4117.01 (c) (9). Once employer dentermined that she was a fiduciary, she was no longer covered by the collective bargaining agreement, and her termination is non-arbitrable. Employer is permitted to move employees from classified to an unclassified position. The position in quesiton had been erroneously listed as classified and was placed into the bargaing unit without consideration of the fiduciary characteristics of the position. The current director merely corrected the error by changing the position to unclassified undre the requirements of 124.11 (a) (9) and esselburne. There is a two-pronged test to determine whether a person holds a fiduciary status pursuant to 124.11 (a)(9). The first prong demands an examination of all duties, both assigned and performed, of the position in question. Grievant was the sole liason officer within the dept. And the sole agent at the legislature. The pd states that the liason officer represents the dept. By explaining the objectives of existing and proposed programs and policies. The employee es also responsible for developing departmental positions on proposed legislation and responds to inquireies regarding departmentalobjectives and supportive operations. The second prong requires a dermination of whether the disputedd duties require personal qualities of a highly subjective nature, or are such that the appointing authority cannot be expected to delegate the duties ot that position to the average ee possessing any required technical knowledge and knowledge of what is expected of them. A new administration, with views divergent from the previous administration, has to have trustworthy ee's involved in legislative matters. Grievant was hesitant as to her ability to represent the new administration's views and this underscored the lack of trust the director had in the grievant's ability to act as liason officer for the dept. Authority to determine whether a fiduciary relationship exists lies within the spbr and the courts. Grievant is precluded from raising the issue of whether a fiduciary relationship exists because she did not appeal the original determination with spbr.

The union argues that the employer could not terminate the grievant without following the disciplinary procedures. Employer did not have the authority to designate the grievant as a fiduciary while she was in the b.u. the vacancy posting clearly indicated the grievant was covered by the agreement. The application of 4117.01 was inappropriate; it is not a per se exception to public employee status. The removal of the grievant frustrates the purpose of the statute and abrogates serb's authority to determine the unit appropriate for the purposes of collective bargaining under 4117.06 (a). Employer cannot unilaterally manipulate the certified bargaining unit wihtout serb's prior review. 

Arbitrator's opinion: the nature of the dispute deals with grievant's standing within unit 14. Serb is the final authority regarding unit dertermination and regarding the suitability of any changes in the bargaining unit after certification. Employer should have petitioned serb for a determination of whether it was appropriate to exclude the position from the b.u. the fiduciary exception in 4117.01 is not a per se excetion to the definition of "public ee". Employer did not properly establish a link between o.r.c. 124.11 and 4117.01. There isist some unclassified ee's in the b.u. some of these ee's may be in a fiduciary relationship; therefore, there is no statutory basis for a per se exception. Grievant's b.u. status was not properly modified at the time of her termination. She could only be removed persuant to the agreement. Grievant was terminated based on the fiduciary status, not as a result of underlying discipline. Employer violated that agreement when it terminiated grievant without just cause. 

Award: grievant to reinstated to her former position with backpay and benefits. If serb later determines that grievant is in an unclassified-fiduciary status, then she will no longer be covered by the agreement.
