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AWARD: 0819 (Revised 6/12/96)

Grievance is denied.

Grievance concerns whether the State violated the contract when it denied life insurance benefits to the estate of an EPA employee because she had not been employed with the State for one year.

The Union argues that Section 35.04 compels that State to provide sponsored life insurance to all employees. According to the Union, it has proven through numerous arbitration decisions, that Arbitrators have consistently concluded that a group insurance contract which conflicts or fails to comport with the Agreement between the Employer and Union does not constitute a part of the Collective Bargaining Agreement. Additionally, Article 35.02 shows that "...the State successfully articulated its intention to require a one year waiting period to qualify for dental and vision care benefits." If the State intended the language contained in Article 35.04 to mirror Article 35.02 then it would have inserted language which set forth specific eligibility requirements. Finally, the State failed to introduce any concrete evidence to support its claim that the waiting period is an established past practice. Arbitrators "only" utilize past practice as a deciding factor in circumstances where the contract language is unclear and ambiguous; which is not the instant case.

The State contends that this case is not arbitrable because the grievance was not timely filed. The Grievant was apprised of the one year eligibility requirement for life insurance on November 21, 1990. The Union was well aware of the one year eligibility requirement; through two, successive contract negotiations, this requirement was not challenged or even an issue. The State cited CHATTANOOGA BOX AND LUMBER CO., 44LA 373, to further promulgate the issue of awareness. Substantively, this grievance is not arbitrable because there is a third party, Medical Life Insurance Company, involved which the Arbitrator has no authority to bind under the terms and conditions of the Agreement. Coupled with the facts that the Grievant was aware of the requirement and that the Union acquiesced in two contract negotiations to the manner in which sponsored life insurance was administered, the State contends that it has met tests for proving the existence of an established past practice set forth in Jules Justin's landmark award, CELANESE CORP. OF AMERICA, 24LA 168, 172.

Arbitrator Bowers found that this dispute is arbitrable. The matter was not ripe to be grieved until the Grievant's heirs sought a benefit on behalf of her estate and were denied. The Arbitrator also holds that this grievance is substantive arbitrable. Article 35.04 is a principle well established by courts and in industrial jurisprudence that unless there is express, exclusionary language limiting the grievability and/or arbitrability of any contract provision, that provision is grievable and arbitrable. This ruling in no way exceeds the authority granted to an arbitrator in Article 25.03. As far as the merits of this case, the Aribtrator found that the Union failed to meet its burden of proof. The State showed that it has a process to provide all employees information about the life insurance. Furthermore, eligibility requirements are not only common in most plans, but the orientation book clearly and unambiguously sets forth such requirement. Arbitrator Holley held in BARBER COLEMAN CO., 78LA 433, 437, an arbitrator cannot control whether the grievant read the orientation book or asked for advice on eligibility. She can only determine that the State met its obligation to provide her with information about eligibility for sponsored life insurance. Finally, the insurance plan was not new to the labor/management relationship. The Union participated in negotiations for two separate Agreements. Additionally, the State has never paid a sponsored life claim to anyone who was employed with it less than one year. Thus, the State has established that a bona fide past practice exists. If this practice was not the Union's intent, the Union should have raised this issue at the negotiation table rather than to endeavor to obtain a benefit not bargained for through arbitration.

Arbitrator Bowers held that the bargaining history indicates the language in Art. 35.02 was "rolled over essentially untouched." Hence, Arbitrator Bowers concluded, "that the intent of the parties is evidenced by their action which was to perpetuate the sponsored life insurance plan that had been in existence since at least 1979, and which included a one year service eligibility requirement. If this was not the Association's intent, then it was incumbant upon the Assoc. to raise the issue at the negotiating table rather than to endeavor to obtain a benefit not bargained for through arbitration.
