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The grievance was GRANTED.

The Grievant was an intermittent employee at the Bureau of Employment Services from January 2, 1973 until October 21, 1990, when she was appointed a full-time permanent Claims Examiner 2. The Grievant was laid off effective October 4, 1991. The lay off was the result of a higher position being abolished and the employee who held that position displacing a lower employee, and so forth. At the time the Grievant was laid off, there were intermittent Unemployment Claims Examiner 2s employed in the Sandusky office.  The Grievant was appointed to an intermittent Claims Examiner 1 position on November 18, 1991. The parties did not dispute the propriety or rationale of the lay off. The sole issue before the arbitrator was whether Grievant's lay off was proper under the Contract.

The Union argued that regardless of how the employee was displaced, 124.323 (A) of the Ohio Revised Code established the order of lay off. The Union argued that under 124.323 (B), the Employer was required to lay off employees in inferior categories before laying off Grievant. Under 124.323 (B), full time employees (such as Grievant) were to be laid off after intermittent, temporary, part-time, and seasonal employees. The Union's interpretation was that the intermittent Unemployment Claims Examiner 2 positions should have been laid off before Grievant. The Union argued that 18.02 of the Contract supported this position because it stated that "[l]ayoffs shall be made on the basis of inverse order of state seniority." The Union argued that interpreting the Contract, the ORC, and the OAC to permit the lay off of Grievant contravened 1.01 of the Contract, supporting the maintenance of the bargaining unit and avoiding dilution of bargaining unit status.

The Employer argued that 124.323 (A) of the ORC did not apply to job abolishments, but only to lay offs. Therefore, the Grievant's "lay off" which resulted from a job abolishment was not governed by 124.323. The Employer cited Howie to show the difference between a lay off and a job abolishment. The Employer relied on Howie to show that the DAS rules regarding order-of-lay-off are invalid as applied to job abolishments. The Employer claimed that "order of layoff" is temporal and only applied to the initial appointment. The Employer argued that granting the grievance in this case would leave the Employer in limbo.

The arbitrator GRANTED the grievance. The arbitrator previously ruled that where the Contract modified the rules and procedures set out in the Ohio Revised Code and the Ohio Administrative Code, the Contract governed. Where the Contract did not modify the rules and procedures, the Ohio Revised Code and Ohio Administrative Code governed. The arbitrator found that Article 18 in the Contract dealt with lay-offs and did not mention job abolishments or displacements. The Ohio Revised Code treated each employee who was "bumped" as "laid off." The arbitrator found that Grievant's "lay off" was governed by 124.323 (A) of the ORC. The arbitrator found that the Employer's understanding of Howie was incorrect. The Howie case confirmed that a person suffering from a job abolishment had the same rights as a laid off person. The arbitrator found that the Contract, the ORC, and the OAC all required that full-time permanent employees were the last to be laid off. Therefore, the arbitrator found that the intermittent employees in Grievant's classification should have been laid off first. In response to the Employer's "temporal" argument, the arbitrator found that the Employer implicitly admitted that the successive employees had the right to bump. The arbitrator agreed with the Union that lay off in inverse order of seniority was to protect the bargaining unit employees. The arbitrator said it was beyond the scope of her authority to decide whether or not the Grievant should remain as a full-time employee. The arbitrator concluded that intermittent employees should be laid off before full time permanent employees, and thus, Grievant was awarded the full-time intermittent position of Unemployment Claims Examiner 2 in the Sandusky Office, with back pay and benefits.

