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AWARD: 0816

Grievance is denied.

Grievant, a corrections officer, was removed from his position for alleged inmate abuse and/or intimidation of two inmates convicted of sex crimes against juveniles. Grievant participated in a pattern of humiliation and intimidation schemes including stripping a prisoner and making him perform simulated sex acts.

State's Position: Usually when inmate testimony contains disparity, it should not be believed over staff testimony. However, statements made by the staff contained discrepancies which should not exist; the inmates' statements are more consistent and were obtained in such a manner so as to maintain their independence; and there was a lack of personal motivation on behalf of the State's witnesses. Article 24.04 permits postponement of pre-discipline until disposition of criminal charges. Lack of witness cooperation, the need for polygraphs, a change in wardens, and other constraints created the delay, but the delay was justified and reasonable.

Union's Position: The combined lack of physical evidence, a medical exam and selective memories of the inmates creates a credibility issue which makes the staff discrepancies insignificant. The untimeliness of discipline violated the contract. The State Highway Patrol investigation was left open for months after its completion. The internal investigation concluded Grievant was innocent. Then the warden reopened the case and her deputies absolved the Grievant. A third investigation was then begun. The ten month delay was too long to be reasonable or justified.

Arbitrator's Opinion: The timeliness and delay of the discipline was justified due to the time lines necessary for a full and fair investigation. An on-going criminal investigation is justification for postponement of discipline. A change in wardens is a reasonable basis for keeping an investigation open. After the investigation was completed, the pre-disciplinary notice and subsequent actions were handled in a timely manner, according to the procedures in the contract. The conflicting testimony of the inmate testimony and the Grievant's causes a credibility issue. The inmate testimony does not outweigh that of an employee. However, in this instance, after careful examination of the record, the employee's testimony was self-serving and the inmate's version was found to be truthful.
