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The grievance was DENIED.

The issue was whether Employer had just cause to demote and suspend (for 5 months) Grievant for sexual harassment. In Ohio sexual harassment has been defined as unwanted attention from someone in the workplace. Grievant was supervisor of benefits in the Office of Personnel. In 1992, Grievant was demoted and suspended for sexually explicit language and physically touching plaintiff. A policy on sexual harassment was issued to employees in 1988. Grievant alleged the workplace environment was laid back and as a result jokes were common. Plaintiff alleged Grievant initiated sexual innuendo. Allegations included: discussing married men, taking her hand and putting it in his crotch area, and playing with her hair while she typed. A different plaintiff alleged Grievant said: "Put your legs together, I'm Willie Nelson."  It was also alleged Grievant said: "we haven't found one good female employee because none of them have big tits." In addition, Grievant insinuated plaintiff should have sex with him several times. Grievant alleged plaintiff provided varying renditions of the alleged events in different interviews, and the allegations were in response to poor reviews. Grievant was a sergeant with six years experience and an unblemished record. Grievant challenged the Employer's actions. 

The Employer argued it had just cause to demote and suspend Grievant because he sexually harassed plaintiff. Plaintiff's allegations were credible because she had no motive to fabricate and her claims were to numerous and detailed to be false. Further Grievant's conduct was unwelcome because plaintiff was uncomfortable. Grievant should not be allowed to escape responsibility by claiming jokes were common in the workplace. Further, a claim of sexual harassment should not be lost because a victim delays in presenting their case due to embarrassment or fear of repercussions.

The Union argued Employer did not have just cause to demote and suspend Grievant. Plaintiff had numerous opportunities to make allegations, however all authorities indicated they were not informed. Prior to the allegations plaintiff failed to win a position as benefits coordinator, the Department of Administrative Services denied her audit and she had been counseled about her work performance. As a consequence of these events plaintiff made her allegations. Before these events she had participated in sexual joking. Management limits its liability in sexual harassment cases by issuing quick and severe discipline. In this case their judgment was too quick and the penalty was too severe. In addition, the discipline was inconsistent with their concept of progressive discipline. Grievant had been employed six years and had no blemishes on his record. Further, plaintiff told a supervisor that she really liked jokes, and kept them in her office. This may have indicated she welcomed attention, even in the form of lewd jokes, in her office. Additionally, plaintiff denied being physically assaulted. Plaintiff's allegations compared to her responses to questioning revealed contradictions. For example, in her third interview she said she was touched, but in her second interview no such claim was made.  

The Arbitrator agreed with the Employer concluding there was just cause to demote and suspend Grievant. The Arbitrator stated: even if plaintiff encouraged Grievant's behavior that did not mean his conduct was not "unwanted attention." Further a relaxed atmosphere did not excuse Grievant's conduct, especially in light of his supervisor status. A supervisor must maintain a certain decorum with his employees. The fact that Grievant's actions were not immediately denounced does not make the behavior acceptable.  The issue was not the victim's behavior; it was that Grievant acted improperly in his interactions with the victim. Therefore, Employer's disciplinary decision was sustained.
