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AWARD: 0806 

Grievance concerns a Correction Specialist who was denied a demotion to a Parole Officer 1, and was entitled to no priority under 30.02 (a), (b), or (c). Grievant was considered for the job together with other new applicants outside the bargaining unit under 30.02 (d).

The union argues that Article 30 provides biding rights for employees seeking openings in lower pay range jobs. It contends that during the 1986-89 contract lower job bids were permitted per the Seidler memo until a new director of OCB came on the scene and changed the state's position shortly before the 1989 negotiations.

The state contends that the language of the contract is clear and unmistakable and that since it is silent on demotions, state law is applicable. State law does not require management to honor requests for demotion, and therefore the contract interpretation of the "bornstein" decision must stand [bornstein is presently a binding arbitration holding, as was applied here, that the priority provisions of 30.02 are only applicable to "promotions and lateral transfers" and not 'demotions'"].

Arbitrator Katz found that within the purview of section 28.02 (1986 agreement) and now section 30.02 of the 1989 agreement, section 28.02 specifically mentions transfers and promotions. Therefore, transfers does not include all transfers since there are promotions and demotions. If transfer was intended to include all transfers, there was no need to use the word promotion. Thus, the term transfers does not include promotions or demotion. Regardless of the discussion at negotiation, although no proof was provided that any existed, it is a fundamental rule of contract construction that whatever the final wording of the contract, that wording represents the agreement and intent of the parties. The word "demotion" was not included in the final language of 30.01 or 30.02. Although seidler may have chosen voluntarily to include demotions in his administration of the contract, that does not bind future parties to ignore the clear language of the contract. [it should be noted that this memorandum is not included in the side letters to the agreement of the parties.] Additionally, the parties have called to my attention the fact that under section 7.07(e)(1) of the contract the arbitrator cannot modify or change the language of the contract. If I were to adapt the language or alleged directions of Seidler's memo, I would clearly be adding the word "demotion" to the language of the contract.

Grievance is denied.

