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Grievant, a therapeutic program worker with the Western Reserve Psychiatric Hospital, was removed for absenteeism. Grievant, because he agreed to participate in an EAP, had an original removal held in abeyance. Because of subsequent absences as well as non-performance of conditions of his involvement in the EAP, grievant was terminated.

The union argues that the state did not follow the principles of progressive discipline. The union claims that article 24.08 was violated because the state failed to involve the union in the EAP with the grievant.

Management maintains the grounds for its action were that the grievant failed to comply with the conditions identified in the EAP agreement, and the grievant was place on removal-in-abeyance standing and continued to exhibit attendance problems.

Arbitrator Donnelly found, at the hearing, the union focused a great deal of attention upon the employer's failure to involve the union during the grievant's EAP period. Article 24.08 does not require the union's presence. Under 25.03, the arbitrator has no authority to add to 24.08 of the agreement a sentence like "the employer shall involve the union in its dealings with an employee who elects to participate in the EAP." The arbitrator's personal views on this matter are irreclevant. The agreement does not authorize him. So, the employer was implementing 24.08 as written. Also, the union testimony about a training program for EAP in April, 1992, cannot have any  weight placed to this case. The arbitrator's authority arises under the 1989-91 agreement; so too are the limits to this authority. The arbitrator clearly has no power under 25.03 to apply a decision to be reached in April 

1992 retroactive to December 1991 (or earlier).

Grievance is denied.

