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A Correction Officer bid on a Correctional Farm Supervisor 1 vacancy. He was awarded the position through an arbitration award. Grievant had been assigned to pay range 27, step 7. After his promotion to supervisor his new pay range was pay range 7, step 6 (which happens to be the highest step for pay range 7). Pay range 7 starts at $9.26, step 1 and ends at $10.58 step 6, the same rate of pay of pay range 27, step 7, where the grievant had currently been.

The union argues that article section 36.04 requires that a four percent increase be given for a promotion. The union stresses that this provision is clear and unambiguous.

The state contends that section 36.04 requires only that promoted employees be "placed in a step" to guarantee them at least an increase of four percent.  Because grievant is in the top step, the employer argues taht it had no ability to place him in a step to grant a four percent increase and that to create a new and fictional step would be beyond what the parties negotiated.

Arbitrator Ray found that if the contract merely stated that "employees who are promoted shall be guaranteed at least an increase of four percent," the matter would be clear and probably would not have even reached arbitration. The section provides, however, that employees who are promoted "shall be placed in a step" to guarantee them at least an increase of four percent. There is no step that would achieve this purpose in the contract. In most cases this conflict will not arise because the employee is moving to a pay range with a higher cap. The problem will arise in cases like the move from range 27 to 7, 28 to 8, 29 to 9, etc. Any of these moves treated as promotions will raise the issue presented in this case if the promoted employee in ranges 27 to 31 is already at the step 7 top rate. If he or she is not at the top rate in his or her range, the problem would not arise because there would then be room to move up on the new range. It appears that there had been a practice for treating some moves like this as lateral transfers thus not raising the issue. The arbitrator does find the provisons to be in conflict. Section 35.04 contemplates moving the employee to a step.  In a case like this the step does not exist. Finally, the arbitrator interprets the limitations expressed in appendix l, pay schedules, to control. The arbitrator believes that the carefully laid out salary schedule limits must control. Section 25.03, which places limits on the arbitrator's authority, also comes into play. To direct that grievant be placed in a step at a rate higher than that negotiated for pay range 7 may well be to impose on the employer "an obligation not specifically required by the expressed language of this agreement." the arbitrator ultimately believes that the negotiated limits on the pay ranges must control in the absence of evidence that the parties intended otherwise. [see Sharpless, Inc., 90-1 arb para 8030 (Schwart 1989) (arbitrator lacked power to award pay grade higher than exists in contract)].

Grievance is denied.
