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The Grievance was DENIED.

The Grievances arose after the Ohio Bureau of Employment Services (OBES) reduced its force by abolishing approximately ninety-six (96) positions in September of 1991. OBES, in July of that year, stated that it could no longer operate the Public Assistance Service Operation (PASO) because of the termination of an inter-agency agreement between OBES and the Ohio Department of Human Services (ODHS). OBES determined that it could not absorb all of the PASO positions, though some PASO employees exercised bumping rights, laying off several OBES workers. The State offered Early Retirement Incentives (ERI) to all laid off workers in the PASO program, but not to the displaced OBES workers. The Union then filed a Grievance to extend the ERI plan to all workers involved in the layoff. 

The Union argued that Article 43.02, which covered the preservation of benefits, incorporated rights established by the Ohio Revised Code into the Contract, making the issue arbitrable. The Union also stated that there was no conflict between the Contract and the statutory provision covering ERI plan. Further, the Union argued that OBES improperly separated PASO employees from the OBES employees for the purposes of the early retirement incentive. As a remedy, the State should offer the ERI plan to all employees in the employing unit, and any employees who were adversely affected should be made whole.

The Employer argued that one of the Grievances did not put forth the parts of the Contract that were allegedly violated, making that Grievance procedurally inarbitrable. Further, the Employer asserted that the Ohio Revised Code 4117.10(A) protected the implementation of an early retirement incentive plane from arbitral interpretation. In essence, the Arbitrator would have to add to the Contract to find the Grievance arbitrable. On the merits, the Employer argued that the determination of the employing unit is at the discretion of the State, in accordance with Article 5 of the Contract.

The Arbitrator DENIED the Grievance. First, the Arbitrator ruled that the issue is arbitrable since Item 6 of the Employer's Retirement Incentive Plan for the particular employing unit allows conflicts to be resolved through the standard grievance procedure. It was also arbitrable since in reality the Grievances are over being laid off. On the merits, the Arbitrator found that the Employer, for both voluntary and mandatory ERI plans, had discretion to designate the "employing unit." The Employer's designation of PASO as the employing unit was appropriate and there was no basis to offer ERI to all eligible OBES employees. There was, however, reason to offer the ERI plan to employees outside of the employing unit who faced layoff as an indirect result of the abolishment of PASO. 
