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Grievant, a Highway Maintenance Worker I with ODOT, was removed for being absent for five days while in jail and had no leave balance to cover the time.

The union argues that the grievant made an honest effort to report off in a proper fashion. The union acknowledges that the grievant had exhausted his leave but, he had used his leave because of injuries sustained on the job. The union maintains that the grievant enrolled in an EAP prior to the state imposing discipline. The grievant is currently receiving help for his emotional problems. In it's support, the union cited a previous ODOT case, Mark Landacre, as well as the Ralphs-Pugh Co., Inc., 76 LA 6, and Rivera's decision in the John Hargrave case.

Management acknowledges that the grievant's father told them that the grievant was in jail, but it asserts that it does not accept report off's from family members except in extenuating circumstances. The state testified that in the 26 pay periods of 1991, grievant had worked only five 80 hour weeks. The grievant's conduct inhibited the agency to fulfill it's mission. Because of the grievant's absences, management had to juggle the crews which places a burden on other employees.

Arbitrator Nelson found that despite the grievant's absence, the removal does not meet the just cause standard of Article 24.01. It is widely recognized that some employees experience difficulties in their jobs due to drug related problems. The approach to such situations has been to attempt to rehabilitate such employees rather than terminate them. The state was aware of grievant's problem. Upon the grievant's release from jail, the grievant contacted the Department Of Mental Health about the EAP. It is only the grievant's recognition of his substance abuse problem and his seeking help that has saved him from removal. Additionally, the arbitrator believes that the grievant's incarceration is an extenuating circumstance which allow the grievant's father to report him off. Grievant was a satisfactory employee except for his attendance problem. Also, grievant was a five year employee. The grievant is to be reinstated conditionally upon his continued treatment as well as his continued good attendance. The reinstatement must be without back pay and benefits.

Grievance is modified.

