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Grievant, a Corrections Officer 2 at Marion Correctional Institute, was removed for using racial slurs. On July 11, 1991, grievant entered the safety and sanitation office and stated "these niggers have it made."

The union argues that the discipline was not commensurate, progressive or fair. An employee should not lose their job for one misuse of language. No inmate or visitor heard the remark. The grievant is an eleven year competent employee. Moreover, other employees made similar remarks and received lesser discipline.

Management maintains that grievant made this comment in front of two officers, one of whom had just been severely disciplined for the same type of conduct. Grievant made this remark with willful disregard for the rules as well as with full knowledge of the one officer's recent discipline. Additionally, the grievant had a long record of discipline including, within the last year, a 5 and 10 day suspension.

Arbitrator Rrivera found that the discipline of the grievant was for just cause. His longevity, the harm caused, his prior discipline, and any mitigating factors must be balanced. The balancing is the prerogative of the employer unless the arbitrator were to find that the discipline is clearly not progressive or commensurate. This arbitrator, while generally uncomfortable with removal of employees, cannot find from the evidence that, in choosing removal, the employer violated the contract; the arbitrator cannot substitute her judgment for that of the employer without such a finding. The disparate treatment claim is essentially an affirmative defense which may be asserted to overcome a claim of just cause. The burden is on the union. In the case at hand, the union did show that a number of employees were facially treated differently from the grievant. Different treatment alone does not prove disparate treatment. To prove disparate treatment, the "different treatment" must either have no reasonable and contractually appropriate explanation or be motivated by discrimination or other ill purpose. The union provided only one part of the claim of disparate treatment: different treatment.

Grievance is denied.
