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AWARD NO. 0785 (DRAFT)

This case was done on briefs regarding whether or not the parties negotiated away the benefit of the five year rule. Management argued that an employee's rights for bumping were negotiated in Article 18. Therefore, the clear language precludes the application of the 5 Year Rule. The Ohio Revised Code and Administrative Rules were incorporated in the contract except where specifically negotiated otherwise. The parties negotiated different bumping and layoff jurisdictions as well as job groupings for specific reasons and that the arbitrator would be improperly adding to the contract as prohibited by Article 15.03 if she found in favor of the Union. Lastly, 4117.10A states that if a contract makes no mention of a subject, then the existing Rule Directive or Civil Service Law stays in force and effect. The State argued that this does not apply in that the contract was specific and did address all of an employees bumping rights. 

Union argued that the plain language of the contract did not specifically abridge the use of the 5 Year Rule. In fact, the parties did not negotiate the 5 Year Rule at all. The Union certainly did not waive or forfeit its right for employees to the benefit of the 5 Year Rule. Lastly Article 43.02 provides for the rule to be incorporated into the contract as a benefit.

Arbitrator Rivera held that the contract did include the 5 Year Rule. She stated that Article 18 was different than all the other Articles in that it starts by encompassing the Ohio Revised and Administrative Code Sections. The Article specifically states that Article 18 "shall" be made pursuant to the Code, which makes it mandatory. She further states that the contract is silent on the specific issues of the 5 Year Rule and Article 43.02 incorporates such benefits. She found it hard to believe that such a benefit would have been given up without a clear statement prohibiting it in the contract. She states that, "The question becomes, 'Does the contract specifically by explicit enumeration in Article 18 modify the 5 Year Rule found in the OAC.' Reading carefully, nothing in any of the Article 18 Sections .02-.08 contradict, modify, or eliminate the 5 Year Rule. The State argues that the Sections 18.02-.05 create such a complete scheme of bumping procedures that by implication that the ORC/OAC are completely superseded. However, in Article 18.01 those sections are not deleted but included. If the parties intended that Section 18.02-.05 should completely supersede the ORC/OAC, why did not the contract drafters so state."
