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Grievant, an Administrative Assistant with the Ohio Public Defender (OOPD), was reomved for being AWOL. Grievant had been out on disabiity leave. When grievant's leave ended, the she requested leave without pay. Management directed the grievant to obtain a second medical opinion. The second opinion stated that grievant was able to perform her job duties, therefore grievant's leave without pay was denied. Grievant was then notified to return to work or she would be considered AWOL.

The union maintains that section 31.01 is mandatory and requires the state to grant unpaid leaves of absence to employees upon request. The second medical opinion was ambiguous and the state's interpretation of it cannot be clearly extrapolated. Additionally, the grievant was not awol. The grievant's superior had notice of the reasons for such absence. The definition of AWOL includes absence without leave and without notice. The grievant had been employed for four years with no prior disciplines and above average evaluations.

Management argues that it was determined that the grievant was physically capable of returning to work and the grievant was properly notified and ordered to return to work. Grievant was suffering from an adjustment disorder that was related to her new supervisor and her inability to work with this supervisor, therefore must be resolved internally by the agency, not by leaves of absence. The prognosis for recovery was based upon the parties resolving the conlfict between themselves. The agency offered to monitor and mediate the employment relationship.

Arbitrator Rivera found that throughout the grievant's leave, she provided written verification. However, more than reporting is clearly contemplated by section 31.01. The section does not expressly say that leave can be denied if the reason for the leave is found to be not founded in fact, fraudulent, or based on deceit. The agency retains the right to a second opinion. In this case, the agency selected the doctor and must abide by his opinion. This doctor agreed with the grievant's doctor in that she was suffering from a form of mental illness. The agency's doctor also stated that grievant was physically capable to return to work. This inconsistency render the doctor's letter ambiguous at the minimum. If read literally, the phrase "physically capable" would require that all illnesses of the mind be ignored for the purpose of defining illness" under 31.01(c). Additionally, the agency did promise the grievant that if working with the law librarian [her new supervisor] did not work out, she could return to her former position. Moreover, the evidence does tend to show that the law librarian is a difficult person to work for. Such interpersonal problems contaminate the mission of all organizations and if not dealt with effectively, impede the mission.

The unpaid leave was improperly denied the grievant. The second medical opinion was ambiguous and should not be used as a determinate. The request of the grievant for unpaid leave under 31.01(c) shall be granted. The agency shall offer the grievant an opportunity to return to the job she had before becoming the assistant to the librarian.
