ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0775
	OCB GRIEVANCE NUMBER:


	31-08-19911126-0067-01-06-D

	GRIEVANT NAME:
	NAPIER, ROGER

	UNION:
	OCSEA

	DEPARTMENT:
	TRANSPORTATION

	ARBITRATOR:


	FELDMAN, MARVIN

	MANAGEMENT ADVOCATE:
	BEST, CARL

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	5/4/1992

	DECISION DATE:
	6/5/1992

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0775


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	TRANSPORTATION

	UNION:
	OCSEA

	ARBITRATOR:
	FELDMAN, MARVIN

	STATE ADVOCATE:
	BEST, CARL

	UNION ADVOCATE:
	

	BNA CODES:
	118.6514
	Failure To Maintain Accreditation, Licensure Or Certificatin

	
	118.634
	Off-Duty Misconduct

	
	118.653
	Substance Abuse

	
	118.801
	Reinstatement From Wrongful Discharge


Award: 0775

Grievant, a Highway Maintenance Worker II was removed for unauthorized leave and the loss of his driving privileges due to a dui citation.

The union argues that discipline was not issued evenhandedly. The employer had allowed other employees similarly situated to work in a somewhat reduced capacity for a period of up to thirty days from the date of the court order disallowing that person to drive. Secondly, based upon the principles included in Article 9 of the contract, three days of unauthorized leave for one involved in rehabilitation purposes should not be assigned as an unauthorized absence for a specification of a termination order, but that leave without pay should have been authorized under such circumstances pursuant to such contract language [further citing article 31.01], management argues that job duties of grievant's classification include having a valid Ohio driver's license and that the individual will be scheduled to operate motorized equipment.

Arbitrator Feldman found that from all of the evidence, it is apparent that the grievant was involved in severe substandard conduct. The grievant became involved in the program after the fact of the driving while intoxicated and not before and never sought employer or union assistance in that regard. The employee at his whim cannot use Article 9 to obtain relief for alcohol or drug treatment unless that employee obtains permission from the company to participate in that program and then only on a timely basis. Participating after the fact or participating outside of the program does not trigger the automatic availability of the program to that employee under the contract at his whim. Nor can the employer approach the employee. The union argued that the grievant was not given a second pre-discipline hearing. The contract only demands one such pre-discipline hearing and the grievant received it. Regarding the union's charge that the employer did not participate in progressive discipline, not all acts of discipline trigger progressive corrective activity on the part of the employer. However, the grievant does have some serious saving and mitigating behavior. His efficiency reports were above expected ratings for a period of two years. Further, his tenacity to become rehabilitated should be rewarded. Perhaps on the basis of that, the grievant shall be reinstated with no back pay but without loss of seniority.

Grievance is modified.

A subsequent award was made in this matter on 9/6/92. The grievant was unable to acquire a valid modification order by July 1, 1992, his scheduled return to work date. The grievance was denied.
