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AWARD: 0772  

Grievant, a custodian at the School for the Blind, was removed on the grounds that he had committed theft of school property, namely a track suit. The track suit was discovered in a co-worker's car where Grievant had left it.

The Union argues that theft was not established by the degree of proof required to sustain a discharge in this case. Even if it is found that the Grievant improperly removed school property from the premises, the discipline of discharge is unfair and not commensurate with the offense. Additionally, there exists procedural flaws. The Agency Head, who imposed the discipline, recommended the removal of the Grievant. This same person also served in the capacity of Agency Head during Step 3.

Management argues that Grievant destroyed his credibility when he failed to tell the truth about the ownership of a t-shirt found with the track suit. Management considers dishonesty and theft to be so egregious as to warrant immediate termination.

Arbitrator Goldberg found there to be no minimal evidence as to whether the Grievant removed the property from the building with the intent to steal, or that the Grievant intended to deprive the school of its track suit on a permanent basis. Arbitrator Pincus in ODOT/OCSEA, G87-1494(Hurst) sets forth the elements necessary to prove a theft as follows: "(1) personal goods of another must be involved; (2) the goods must be taken without the cnsent of the other; (3) there must be some asportation [the carrying away of property]; and (4) both the taking and the asportation must be with the intent to steal, or an intent to deprive the owner of his property permanently." A termination of employment for borrowing a track suit without permission seems excessive and unreasonable for an employee with five years of servie and a clean work record with no prior evidence of similar misconduct. Removal is converted to a thirty day suspension.

Discipline was modified.
