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AWARD: 0754 

Grievant, an Office Assistant 2 at the Bureau of Disability Determination, was removed for unapproved absences, conviction of a drug charge, and failure to report the conviction in compliance with the state's drug-free workplace policy.

The union argued that management erroneously excludes r.c. 2925.11(c)(3) and (d) and case state vs. Weber which provide exceptions for minor misdemeanor convictions. Management's investigation was not conducted fairly. They talked only to management personnel. Grievant had a good work record, year long eap involvement, and suicide attempt.

Management argued that the grievant was convicted of a criminal drug statute as a result of workplace behavior. The union's reliance on state vs. Weber is not valid because "Weber" predates the act and thus is not controlling. Also, the weber case does not stand for the proposition that the grievant's offense is not a conviction because it is a minor misdemeanor. Instead, the weber case established minor misdemeanors as "offenses" for purposes of expungement statutes, although 2925.11(d) relieves the individual from disclosing such conviction when asked. Since management here could retrieve her conviction, it must be part of the criminal record archives. [management also cites Cooper & Barber vs. DR&C wherein removal was upheld for employees with short or no prior discipline records.]

Arbitrator smith found management's reliance on the drug free workplace act and policy to justify removal is misplaced for neither requires the penalty of discharge. The employee is subject to discipline "up to and including termination." management's argument that the department's ability to accomplish it's mission is compromised by grievant's behavior is patently not true. Federal funding is threatened by employer conduct (5152[b]), not one employee's single worksite minor misdemeanor, and the act specifically allows the employer certain flexibility in deaing with convicted employees. Though the agency's mission states a commitment to the disabled, it enforces a drug and alcohol policy punitively rather than supportively. It was clearly obvious that the grievant had a drug and alcohol problem yet management chose to ignore it. Although the grievant violated both attendance requirements and drug policy, the discipline meted out disregards the degree of the drug violation, the extenuating circumstances of grievant's admission to the hospital, her attendant illness and apparent confrontation with and acceptance of it, and the long record of good service before alcohol affected her attendance. The removal is set aside and reduced to a ten day suspension. The grievant will receive back pay, benefits and seniority retroactive to the date of her removal less the ten days suspension. Conditioned upon the grievant's participation in and compliance with the eap program, as well as no further unexcused absences during the contract's 24 month statute of limitations will subject her to further discipline, up to and including removal.

Grievance was granted.

