ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0751
	OCB GRIEVANCE NUMBER:


	21-02-19910518-0145-05-02-

	GRIEVANT NAME:
	SNYDER, TIMOTHY ET. AL.

	UNION:
	FOP2

	DEPARTMENT:
	LIQUOR

	ARBITRATOR:


	GRAHAM, HARRY

	MANAGEMENT ADVOCATE:
	MILLER, SALLY

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	3/31/1992

	DECISION DATE:
	4/15/1992

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0751


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	LIQUOR

	UNION:
	FOP2

	ARBITRATOR:
	GRAHAM, HARRY

	STATE ADVOCATE:
	MILLER, SALLY

	UNION ADVOCATE:
	

	BNA CODES:
	115.6
	Shift Differential

	
	93.4661
	Timeliness Of Grievances

	
	
	

	
	
	


AWARD: 0751

Liquor Control agents in the Cleveland district did not receive shift differential pay for pay period ending April 6, 1991.

Management raises the procedural objection that the grievance is untimely. Article 57 provides shift differential effective pay period including January 14, 1991. This grievance was not raised until months later. If the case was found to be arbitrable, Management asserts that there is no regular assignment to shift work made to Liquor Control agents. The Grievants' schedules are flexible and often deviate from the posted schedule, therefore, no shift differential pay is due in the State's view.

It is the Union's position that the agreement provides that shift differential pay be made effective with the pay period including January 14, 1991. Because the employees had the perception that changes in pay lag behind the date they are due to take effect, the employees did not immediately file a grievance. In addition, the Union claims this is a continuing violation, therefore, the grievance is timely. As to the merits of the case, the Union claims that the employees' schedules were not flexible as the Employer regularly assigned the employees to specific days and hours of work. Article 57 provides that members of the bargaining unit who are "regularly assigned" to shift work shall receive the shift differential pay. The Union seeks an award of shift differential pay back to the pay period including March 24, 1991.

Arbitrator Graham found that the grievance was timely in that this was a continuing violation of the contract. The Employer violated the contract each time the employees were paid. As to the merits of the case, the Arbitrator found that the Grievants' schedules were variable. The concept of shift work which connotes a regularity of work hours is inapplicable to Liquor Control agents. The Grievants' assigned schedules were shown to be modified at least 25% of the time in the period from January 16, 1991 through May 15, 1991. This frequent altercation of assigned hours actually worked is an indication that Liquor control agents do not have the regularity of assignment that is required to qualify for shift differential pay. 

Grievance is denied.

