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AWARD: 0744 (Draft)

Grievant, an Inventory Control Specialist for the Ohio Lottery Commission, was removed for dishonesty. Grievant allegedly had cashed previously redeemed instant tickets. Grievant was identified by an agent and an employee as redeeming large amounts of Pre-Lolita instant tickets at the agent's location on more than one occasion.

The Union argues that there existed a lack of evenhandedness of the application of the rule involving dishonesty. Two people were similarly charged as the Grievant, both subsequent in time to the Grievant, with one given a one day suspension and the other a resignation. The Union sought to establish that the first violation for a dishonesty charge is not termination.

Management argued that it is a violation of ORC 3770.07(A) for a lottery employee to cash and receive payment for a lottery prize. The employee knew this - did it anyway - and was therefore dishonest.

Arbitrator Feldman found that the Union's defense to the termination in the evenhandedness regard must be held for naught. Firstly, the other events of dishonesty were subsequent in time to the occurrences involving the Grievant.  A practice must be established prior and not subsequent to the event at hand in order to be of assistance to the parties seeking to establish that defense. Secondly, only one person received a lesser discipline, because the other resigned. One event does not create a practice. Additionally, the aspect of theft, if it did exist, is an activity outside the discipline in this matter and must be considered in another forum if considered at all. While Management may have a gut reaction that the Grievant was involved in theft, there is no definitive proof in the record that such was the case and thus it cannot be held as a triggering event for discharge in this matter. The only substandard act being considered under the letter of termination was dishonesty. This Arbitrator cannot help but believe that the Employer based part of their termination through upon a gut reaction of theft. Terminations cannot be based upon a gut reaction. If in fact the Grievant is guilty of some further dishonest act, then discharge may certainly be the result. The Grievant shall be reinstated without back pay but without loss of seniority.Grievance is granted.
