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AWARD: 0741 (Draft)

Grievant, a Teacher at the Western Reserve Psychiatric Hospital (WRPH), received a two day suspension for alleged insubordination. Grievant, an employee since 1982, had a discipline free work record. According to Management, Grievant disobeyed at least three orders to report for reassignment when the Hospital was dangerously understaffed. The Union argued that Grievant thought that he had been given a true option to take a personal day versus transferring to a different unit. Grievant admits debating the instruction, but urges he had no intent to disobey. He was honestly confused by the conflict between the request and what Central Staffing told him earlier. The Union also argued that Grievant had more than eight years of discipline-free employment. Had he committed an "ordinary" violation, the Agency could have issued no more than a first-level progressive penalty--a verbal reprimand. Management argued Grievant was aware that the option of taking a personal day would result in disciplinary action. Willful insubordination is universally recognized as one of the gravest forms of misconduct. Employees who take it upon themselves to individualize their working conditions by choosing not to obey orders leave the Employer no altenrative.

Arbitrator Dworkin found, in the final analysis, that this dispute turns entirely on disputed facts. Both sides were convincing and credible. The Arbitrator found that he must resort to the refuge of burden of proof. The Grievant's conduct demonstrated a manipulative perversity which might have been the subject of proper discipline--perhaps a verbal reprimand. But a decision authorizing such discipline would change the Employer's case and add a new charge not considered previously. The Arbitrator is restricted to this grievance only. No discipline was issued for his initial mulishness. Management failed to meet its burden of proof.

Grievance is sustained.

