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Award 0736 

Grievant, a Fish Hatchery Technician, was denied a Fish Hatchery Coordinator position. A non Ohio Division of Wildlife employee being selected. The Union argued that the grievance is arbitrable. The vacancy was posted on June 19, 1989, the deadline for filing was June 28, 1989, and the contract violation giving rise to the grievance took place after the 1989 Agreement became effective. Since the selection process occured after the effective date of the 1989 Agreement, provisions for promotion from this contract must be used. Moreover, the Union never agreed during negotiations to fill positions posted during the 1986 Agreement in accordance with the 1989 Contract. Management argued that the grievance is not arbitrable, as a consequence of Section 17.05 (C) of the 1986 Agreement. (The time frame in question dealt with a period where there were no vested rights under the Collective Bargaining law to a period where rights did exist. Also, within this collective bargaing context, DAS could never be the ultimate authority over promotion decisions.)

Arbitrator Pincus found the grievance to be arbitrable. As long as the Grievant was properly part of the applicant pool, he can legitimately grieve his non-selection based on the timing of the selection process and the ultimate promotion decision. Evidence and testimony indicate the selection process was engaged but not finalized at the conclusion of the 1986 Agreement. Per the requirements contained in Section 25.02, triggering events took place during 1989 which forces the application of all provisions dealing with promotions contained in the 1989 Agreement. As such, Section 17.06 does not preclude the filing of a grievance for non-selection. Moreover, Pincus finds it hard to believe that the Union's lack of response to the State's suggestion regarding promotions can be equated to an explicit acquiescence. Even if one was able to share such a view, 43.05 states: "no verbal statements shall supercede any provisions of this Agreement." Arbitrator Pincus is forced to require the State to make a selection from the original pool.

Grievance was GRANTED.

Clarification was requested from Arbitrator Pincus concerning new selection. The appointed individual shall serve a probationary period and back pay shall be awarded to the individual upon completion of the probationary period. Back pay shall be computed from the date the incumbent of the original appointment.
