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AWARD NO: 0733 

Grievant, a Hospital Aide for MR/DD, was shoved into her desk by a resident, causing her to hit her back against the counter of the telephone switchboard. The grievant then filed an application for occupational injury leave and workers' compensation benefits.

Denying her application, Management stated: "The employee was not performing a service for the Employer, rather she was on 'union business' per the appointing authority." Additionally, the injury was pre-existing and not a "new injury". 

Arbitrator Cohen ruled that even if the injury was an aggravation of a previous injury, it would still be covered by OIL and that OIL and workers compensation are not synonomous.

There is nothing in Appendix K to warrant the denial of occupational injury pay based upon the denial of a workers' compensation claim because the injury was related to old workers' compensation claims, and was not so substantial as to establish a new injury/workers' compensation claim. The contractual criteria set forth in Appendix K, including "bodily injury" caused by a person within one of five catagories, "in the facilities" of certain agenies, that a person must be "disabled as a result of such injury", and is to receive the "regular rate of pay" but "in no case to exceed 960 hours" is different than the statutory criteria that the Workers' Comp Bureau is required to follow. Indeed, the last sentence of Paragraph 1 of Appendix K indicates that occupational injury pay and workers' comp are not synonymous. Arbitrator Cohen has concluded that the terms "bodily injury" cannot be reasonably interpreted to mean a "new injury". Thus, an employee of one of the agencies designated in Paragraph 1 may suffer "bodily injury" when a pre-existing injury is aggravated by a person within one of the categories included in Paragraph 1. Accordingly, Arbitrator Cohen has concluded that the Grievant's attending physician's medical judgment meets the criteria set forth in Appendix K to entitle her to occupational injury pay. No evidence was produced by the State to contest these findings. 

Grievance is Granted.

