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Grievant, a custodial worker, was removed for alleged patient abuse.

Management maintains this case is substantively non-arbitrable because it had already been settled in Municipal court. The grievant agreed to withdraw the grievance in consideration for the dismissal of the assault charges. As to the merits of the case, management maintains that patient abuse was committed by the grievant resulting in two broken ribs of the patient. This confrontation should have been avoided by the grievant.

The Union contends the agreement entered into by the grievant and the Municipal court was invalid and non-binding because it was reached while the grievant was under stress and duress. Union alleges the grievant never had a choice when considering the alternatives of dropping criminal charges versus abandoning any attempt to recapture his job. Since the Municipal court refused to enforce the agreement and all charges against the grievant were dropped, the Arbitrator should issue a similar finding. 

As to the merits of the case, it is the position of the Union that the grievant was not removed for just cause. The Union asserts that the grievant may have unintentionally harmed the patient whan trying to escape from the patients' grasp. The grievant was required to wear steel-tipped shoes and inadvertently kicked the grievant in his attempt to free himself. Grievant contends he did not fil out an accident report because he did not know the patient was hurt. Disparate treatment charges were also brought up by the Union, asserting other employees have allegedly abused patients and they were not disciplined.

Arbitrator Pincus found the grievance arbitrable. The Court's decision to drop all charges does not serve as a bar to the legitimate processing of this grievance by the Union. A "Three party" settlement document should have been drawn up. In this instance, the grievant and the Municipal court served as the only parties to the agreement. The grievant used a minimal amount of force to ward off an attack by the patient. Injury to the patient was accidental and unintentional. Arbitrato Pincus found that the Employer improperly removed the grievant. The Employer did not provide evidence to support the abuse allegations. The grievant's actions were an "instinctive as well as reflexive response to a legitimate fear for his safety." The Arbitrator also concludes the Employer treated other similarly situated Employees differently. Grievance is granted. Reinstatment, back pay, seniority, and other benefits will be awarded and the removal expunged from this personnel file.
